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INTRODUCTION

The Australian Government is committed to ensuring Australia has strong counter-
terrorism legislation that protects the values and freedoms that are part of Australia's
way of life. Itisimportant, however, that Australia s national security legislation
reflects Australian democratic standards and is enacted and enforced in an
accountable way.

An effective legal framework relating to national security and counter-terrorism is
fundamental to our ability to address Australia’ s security environment. This
framework supports Australid s law enforcement and intelligence agenciesin
deterring, investigating, apprehending and prosecuting perpetrators of terrorism and
threats to Australia s national security.

The key terrorism offences are contained in the Commonwealth Criminal Code Act
1995 (Criminal Code). Other legidlation governs the powers, obligations and
oversight of the Australian Federal Police (AFP) along with the State and Territory
police and the Australian Security Intelligence Organisation (ASIO).

The amendments proposed in this Discussion Paper seek to achieve a balance between
the Government’ s responsibility to protect Australia, its people and its interests and
instilling confidence in the community that the national security and counter-
terrorism laws will be exercised in an accountable way, protecting key civil liberties
and the rule of law. Asthe Prime Minister outlined in Australia' sfirst National
Security Statement, this bal ance represents a continuing challenge of all modern
democracies seeking to prepare for the complex nationa security challenges of the
future. It is a balance that must remain a conscious part of the national security policy
process. The Government is committed to ensuring that Australia’ s national security
legislation achieves this balance.

In line with this commitment, on 23 December 2008, | tabled in Parliament the
Government’s comprehensive response to a number of independent and bipartisan
parliamentary committee reviews of Australia’ s national security and counter-
terrorism legislation over the past three years.

Thesereviews are:

¢ Inquiry by the Hon John Clarke QC into the case of Dr Mohamed Haneef
(November 2008);2

« Inquiry into the proscription of ‘terrorist organisations’ under the
Australian Criminal Code by the PIJCIS (September 2007);°

¢ Review of Security and Counter-Terrorism Legislation by the
Parliamentary Joint Committee on Intelligence and Security (PICIS)
(December 2006):* and

! http://www.pm.gov.au/media/ Speech/2008/speech_0659.cfm

2 http://www.haneefcasei nquiry.gov.au

3 http://www.aph.gov.au/house/committee/pj cis/proscription/report.htm
* http://www.aph.gov.au/house/committee/pjcis/securityl eg/report.htm



¢ Review of Sedition Lawsin Australia by the Australian Law Reform
Commission (July 2006).°

In responding to these reviews, the Government adopted most of the
recommendations.® Those recommendations largely dealt with the need to provide
clarification and in some cases additional safeguards in relation to the exercise of law
enforcement and investigatory powers.

The measures outlined in this Discussion Paper include the majority of measures
recommended by the reviews above. In addition, the measures ensure the focus of
Austraia s national security and counter-terrorism laws remains on preventing a
terrorist attack from occurring in the first place — not just waiting to punish those who
would commit these heinous crimes after they occur.

The proposals contained in this Discussion Paper will improve:

* thetreason, sedition and terrorism offences (Chapter 1);

* law enforcement powers to investigate terrorism and serious crime (Chapter 2);

» theterrorist organisation listing regimes in both the Criminal Code and Charter of
the United Nations Act 1945 (Chapters 1 and 3);

» the protection of national security information in court proceedings to ensure such
protection does not cause undue delay in proceedings (Chapter 4); and

e oversight of the AFP (Chapter 5).

The Australian Government is a so introducing improved review mechanisms for
national security legislation by establishing a National Security Legislation Monitor.
The National Security Legislation Monitor will review the national security and
counter-terrorism legislation on an annual basis. An independent review mechanism
for national security legislation was recommended by the Sheller Committeein April
2006, the PJCIS in December 2006, and most recently by Mr Clarke. Legislation to
establish the National Security Legislation Monitor is not part of the Discussion Paper
asit isbeing progressed separately.

The Australian Government is committed to working constructively with the
community to ensure a secure and resilient Australian society. The Government
recognises that countering terrorism in Australia requires enhanced engagement with
the community on national security issuesto build public confidence in the operation
of the national security legislation framework. The reforms outlined in this
Discussion Paper are designed to give the Australian community confidence that our
law enforcement and security agencies have the tools they need to fight terrorism,
while ensuring the laws and powers are balanced by appropriate safeguards and are
accountable in their operation.

The Australian Government is committed to developing legidation in a careful,
transparent and consultative manner. This Discussion Paper provides the community
with the opportunity to participate in the process for amending Austraia' s nationa
security laws.

5 http://www.alrc.gov.au
® A copy of the Government’s comprehensive response can also be accessed at http://www.ag.gov.au
7 See page 1 for further information on the Sheller Committee Report.



Format of the Discussion Paper

The Discussion Paper has been designed to clearly identify how the current legislation
is proposed to be amended. The proposed changes to the legislation are highlighted in
bold with strikethrough formatting and appear on the left hand side pages within the
Discussion Paper. The proposed changes are accompanied by explanatory material
and commentary on the right hand side pages.

The Discussion Paper is divided into Chapters which include all proposed
amendments for a particular piece of legislation. For example Chapter 1 deals with
proposed amendments to the Commonwealth Criminal Code. Each Chapter is divided
into Parts which include specific amendments.

Thereis an introduction to each Chapter to provide background and an overview of
the legislative proposalsin each Part to assist the reader to identify the main changes
that are proposed in each Chapter.

Providing a submission to the Gover nment

Public comment is welcome on the proposed amendments outlined in this Discussion
Paper. If you would like to make a submission, please forward it to:

Discussion Paper — National Security Legislation
Assistant Secretary

Security Law Branch

Attorney-General’ s Department

3-5 National Circuit

BARTON ACT 2600

Submissions may also be submitted electronically to CTconsultation@ag.gov.au or by
facsimileto (02) 6141 3048. All submissions and the names of persons or
organisations who make a submission will be treated as public, and may be published
on the Department’ s website, unless the author clearly indicates to the contrary. A
reguest made under the Freedom of Information Act 1982 for access to a submission
marked confidential will be determined in accordance with that Act.

I commend this Discussion Paper to you and look forward to progressing thiswork in
consultation with you.

Yours sincerely

Robert McCléland

ATTORNEY-GENERAL
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Chapter 1 Amendments to Chapter 5 of the
Criminal Code

Chapter 1 contains proposed amendments to Chapter 5 of the Criminal Code Act 1995
(Criminal Code) including:

e amendments to the treason offences in Division 80;

e amendments to the sedition offencesin Division 80;

e amendmentsto the terrorist act definition and offencesin Divisions 100 and
101;

« amendmentsto the terrorist organisation listing provisions and offencesin
Division 102; and

e amendments to definitions throughout Part 5.3 to ensure consistency of
definitions with the Acts Interpretation Act 1901.

The terrorism offences and current treason offences were originally enacted by the
Security Legislation Amendment (Terrorism) Act 2002 (SLAT Act). Amendments
were made to the terrorism and treason offences by the Anti-Terrorism Act (No. 2)
2005 (Anti-Terrorism Act), which al so inserted the sedition offences into the Criminal
Code and repealed the old sedition offencesin the Crimes Act 1914.8 Thelegisiation
has been subject to the following reviews.

In accordance with section 4 of the SLAT Act, the Security Legislation Review
Committee (Sheller Committee) conducted a public and independent review of the
operation, effectiveness and implications of the amendments made by that Act and
other legislation which was enacted in response to the threat of terrorism in Australia
in the wake of the events of 11 September 2001. The Sheller Committee tabled its
report, Report of the Security Legislation Review Committee (Sheller Committee
Report), in Parliament in June 2006.

In 2006, in accordance with subparagraph 29(1)(ba) of the Intelligence Services Act
2001, the Parliamentary Joint Committee on Intelligence and Security (PJCIS)
conducted asimilar review into the operation, effectiveness and implications of the
amendments made by the SLAT Act and related legislation. The PICIS tabled its
report, Review of Security and Counter-Terrorism Legislation (2006 PJCIS Report) in
Parliament in December 2006.

Following the passage of the Anti-Terrorism Act, the Australian Law Reform
Commission (ALRC) was given areference by the then Attorney-General to conduct
areview of the sedition offencesin section 80.2 of the Criminal Code aswell asa
review of related law. The ALRC report, Fighting Words: A Review of Sedition Laws
in Australia (ALRC Report) was tabled in Parliament in September 2006.

8 The report produced by the Security Legislation Review Committee, Report of the Security
Legislation Review Committee (June 2006), and the report produced by the Parliamentary Joint
Committee on Intelligence and Security, Review of Security and Counter-Terrorism Legislation
(December 2006), provide a detailed history of the legislation which enacted the treason, sedition and
terrorism offencesin the Criminal Code.



With the exception of the measures outlined in Part 5 of this Chapter, the proposed
amendments contained in Chapter 1 are part of the Government’ s response to the
abovereviews.

Part 5 of this Chapter contains amendments to definitional provisions within Part 5.3
of the Criminal Code to implement the Government’s policy of ensuring no
discrimination against same sex partnershipsin Commonwealth legislation. These
proposed amendments ensure that the definitions in the Acts Inter pretation Act 1901
of defacto partner, child, step-parent and step-child apply to, or are replicated in, the
Criminal Code.



Part 1 Amendments to the treason offences in Division 80 of
the Criminal Code

Part 1 contains proposed amendments to the treason offences in Division 80 of the
Criminal Code Act 1995 (Criminal Code).

Section 80.1 of the Criminal Code contains the offence of treason. The treason
offence makes it an offence to:

« kill, harm or imprison the Queen, Governor-Genera or Prime Minister;

« Kkill the heir or consort of the Queen;

« levy war or prepare for war against the Commonwealth;

* intentionally engage in conduct that assists by any means whatever an enemy
specified by Proclamation to be an enemy at war with the Commonweal th;

* intentionally engage in conduct that assists by any means whatever another
country or organisation engaged in armed hostilities against the Australian
Defence Force; or

* instigate an armed invasion of the Commonwealth or a Territory of the
Commonwealth.

Treason carries a maximum penalty of life imprisonment. Thereis a humanitarian aid
exception within the treason offences.

The treason offences in section 80.1 of the Criminal Code were reviewed by the
Parliamentary Joint Committee on Intelligence and Security (PJCIS) in 2006
following the review undertaken by the Security Legislation Review Committee
(Sheller Committee). The Sheller Committee tabled its report, Report of the Security
Legidation Review Committee (Sheller Committee Report), in Parliament in

June 2006. The PJCIStabled its report, Review of Security and Counter-Terrorism
Legidlation (2006 PJCIS Report) in Parliament in December 2006.

The treason offences were also reviewed by the Australian Law Reform Commission
(ALRC) in 2006 as part of itsreview of sedition and related lawsin Australia. The
ALRC report, Fighting Words: A Review of Sedition Lawsin Australia (ALRC
Report), was tabled in Parliament in September 2006.

In recommendation 6 of the 2006 PJCIS Report, the PIJCIS made four
recommendations regarding the treason offence, namely that:

(a) the offence of treason should be restructured so that conduct constituting
treason apply only to persons who owe allegiance to Australia or who have
voluntarily placed themselves under Australian’s protection;

(b) the conduct of others, which falls within the scope of paragraphs 80.1(1) (a),
(b) and (c), should be dealt with separately;

(c) the offence of assisting the enemy under paragraph 80.1 (€) and (f) should be
clarified to cover ‘material assistance’; and

(d) paragraph 80.1(f) should be amended to require knowledge of the existence of
armed hostilities.



Draft amendments Criminal Code Act 1995
Treason offences

Amendments to the treason offence

80.1 Treason

(1) A person commits an offence~caHed-treasen; if the person:

(a) causesthe death of the Sovereign, the heir apparent of the Sovereign, the
consort of the Sovereign, the Governor-General or the Prime Minister; or

(b) causes harm to the Sovereign, the Governor-General or the Prime Minister
resulting in the death of the Sovereign, the Governor-General or the Prime
Minister; or

(c) causes harm to the Sovereign, the Governor-General or the Prime Minister,
or imprisons or restrains the Sovereign, the Governor-General or the Prime
Minister; or

(d) levieswar, or does any act preparatory to levying war, against the
Commonwealth; or

(g) instigates a person who is not an Australian citizen to make an armed
invasion of the Commonwealth or a Territory of the Commonwealth; or

(h) formsan intention to do any act referred to in a preceding paragraph, or in
section 80.1AA, and manifests that intention by an overt act.

Penalty: Imprisonment for life.

(1B) Paragraph (1)(h) does not apply to formation of an intention to engage in conduct
that:

(a) isreferred to in paragraph-(b{e)-or(f) section 80.1AA; and
(b) isby way of, or for the purposes of, the provision of aid of a humanitarian
nature.

Note: A defendant bears an evidentia burden in relation to the matter in subsection (1B). See
subsection 13.3(3).



Commentary Criminal Code Act 1995
Treason offences

The Government responded to the PJCIS Report in December 2008 and supported
sub-recommendations (a) and (c).

In recommendations 11-2 and 11-4 of the ALRC Report, the ALRC also concluded
that amendments should be made to the treason offence to clarify its scope and
operation. In recommendation 11-2, the ALRC recommended that the treason
offencesin s80.1(1)(e)—f) of the Crimina Code be amended to:

(a) remove the words ‘ by any means whatever’;

(b) provide that conduct must ‘materially’ assist an enemy, making it clearin a
note to the section that mere rhetoric or expressions of dissent are not
sufficient;

(c) provide that assistance must enable an enemy ‘to engage in war’ with the
Commonweslth or must enable a country, organisation or group ‘to engage in
armed hostilities’ against the Australian Defence Force; and

(d) provide that the Proclamation under s 80.1(1)(€)(ii) must have been made
before the relevant conduct was engaged in.

In addition, in recommendation 11-4, the ALRC recommended that section 80.1 of
the Criminal Code should be amended to apply only to a person who, at the time of
the alleged offence, is an Australian citizen or resident.

The Government responded to the ALRC Report in December 2008 and supported
recommendations 11-2 and 11-4 of the Report.

Amendments to the treason offence

It is proposed that the offences in paragraphs 80.1(1)(e) and (f) be repeded and
replaced by new offences in section 80.1AA. The new offencesin section 80.1AA
implement a number of recommendations made by the PJCIS and ALRC concerning
the offences in paragraphs 80.1(1)(e) and (f).



Draft amendments Criminal Code Act 1995
Treason offences

80.1 (5) Onthetria of aperson charged with treason on the ground that he or she formed an

intention to do an act referred to in paragraph (1)(a), (b), (c), (d)—{ex-H-e{g) or
(9), or in section 80.1AA, and manifested that intention by an overt act, evidence of
the overt act is not to be admitted unless the overt act is alleged in the indictment.

Note: Thereisadefencein section 80.3 for actsdonein good faith.
80.1AA Treason—materially assisting enemies etc.

Assisting enemies at war with the Commonwealth

(1) A person commitsan offenceif:

(a) the Commonwealth isat war with an enemy (whether or not the
existence of a state of war has been declared); and

(b) the enemy is specified, by Proclamation madefor the purpose of this
paragraph, to be an enemy at war with the Commonwealth; and
(c) the person engagesin conduct; and

(d) the person intendsthat the conduct will materially assist the enemy to
engage in war with the Commonwealth; and

(e) the conduct assiststhe enemy to engagein war with the
Commonwealth; and

(f) when the person engagesin the conduct, the per son:
(i) isan Australian citizen; or
(ii) isaresident of Australia; or

(iif) hasvoluntarily put himsdlf or herself under the protection of the
Commonwealth; or

(iv) isabody corporate incorporated by or under alaw of the
Commonwealth or of a Stateor Territory.

Penalty: Imprisonment for life.

(2) Despite subsection 12(2) of the Legislative I nstruments Act 2003, a
Proclamation made for the purpose of paragraph (1)(b) of this section may
be expressed to take effect from a day:

(a) beforetheday on which the Proclamation isregistered under the
Legidative I nstruments Act 2003; but

(b) not beforethe day on which the Proclamation is made.

(3) Thefault dement for paragraph (1)(f) isintention.

Note: For intention, see subsection 5.2(2).

Assisting countries etc. engaged in armed hostilities against the ADF

(4) A person commitsan offenceif:

(a) acountry or organisation isengaged in armed hostilities against the
Australian Defence Force; and

(b) the person engagesin conduct; and

(c) theperson intendsthat the conduct will materially assist the country
or organisation to engagein armed hostilities against the Australian
Defence Force; and

(d) theconduct assiststhe country or organisation to engagein armed
hostilities against the Australian Defence For ce; and



Commentary Criminal Code Act 1995
Treason offences

Proposed new treason offences
Requiring an allegiance element

The traditional underpinning of the concept of treason is a breach of aperson’s
obligations to the Crown and loyalty to Austraia® Currently, the treason offences
under paragraphs 80.1(1)(e) and (f) can be committed by anyone acting anywherein
theworld. The 2006 PJCIS Report noted that these offences apply to people who
have no allegiance and do not benefit from the protection of the Australian State.*°

The Government supports recommendation 6(a) of the 2006 PJCIS Report and
recommendation 11-4 of the ALRC Report in relation to providing an allegiance or
duty requirement within the treason offence. These recommendations are
implemented in proposed paragraphs 80.1AA(1)(f) and (4)(e), which provide that, in
order to commit the offencesin section 80.1AA, the person must be a citizen of
Australia or aresident of Austraia, or must have voluntarily placed himself or herself
under the protection of the Commonwealth, or must be abody corporate incorporated
under alaw of a State or Territory or the Commonwealth.

Subsection 80.1AA(3) makes it clear that the fault element for paragraph
80.1AA(1)(f) is‘intention,” as defined in subsection 5.2(2). It will be necessary,
therefore, to prove that, at the time of committing the offence, the person intended to
be an Australian citizen or resident, or intended to voluntarily place himself or herself
under the protection of the Commonwealth, or intended to be abody corporate
incorporated under alaw of a State or Territory or the Commonwealth —that is, he/she
believed this to be the case.*

Clarifying providing assistance to the enemy

The Government supports recommendations 6(c) of the 2006 PJCIS Report and 11-
2(a), (b) and (c) of the ALRC Report. Both the PJCIS and the ALRC noted it was
possible that the term *assists' could be given abroad interpretation. The ALRC
Report considered that a broad interpretation was inappropriate.”? Given the
seriousness of this offence, it should be clarified so that the offence only applies when
aperson provides material assistance to the enemy.™

These recommendations are implemented in proposed paragraphs 80.1AA (1)(d) and
(e) and proposed paragraphs 80.1AA(4)(c) and (d). Clarifying that the conduct
standard in the newly drafted offencesin section 80.1AA must be conduct that will
materially assist the enemy reflects the intended operation of the offence by making it
clear that, in order to commit the offence, a person must provide assistance to the
enemy that isreal or concrete.

° 2006 PJCIS Report paragraph 4.20 at page 44.

102006 PICIS Report paragraph 4.20 at page 44.

1 Subsection 5.2(2) of the Criminal Code states that a person has intention with respect to a
circumstance (for example, being an Australian citizen or resident) ‘if he or she believes that it exists or
will exist’.

2 ALRC Report paragraph 11.28 at page 232.

13 2006 PJCIS Report paragraph 4.9 at page 41.



Draft amendments Criminal Code Act 1995
Treason offences

(e) when the person engagesin the conduct, the per son:
(i) isan Australian citizen; or
(i) isaresident of Australia; or
(iii) hasvoluntarily put himsdf or herself under the protection of the
Commonwealth; or

(iv) isabody corporate incorporated by or under alaw of the
Commonwealth or of a Stateor Territory.

Penalty: Imprisonment for life.

(5) Thefault element for paragraph (4)(€) isintention.

Note: For intention, see subsection 5.2(2).

Humanitarian aid
(6) Subsections (1) and (4) do not apply to engagement in conduct by way of, or
for the purposes of, the provision of aid of a humanitarian nature.

Notel: A defendant bearsan evidential burden in relation to the matter in subsection (6).
See subsection 13.3(3).

Note2:  Thereisadefencein section 80.3 for acts donein good faith.



Commentary Criminal Code Act 1995
Treason offences

Ensuring a Proclamation of an enemy is not retrospective

Proposed subsection 80.1AA(2) clarifies that a Proclamation, made for the purposes
of paragraph 80.1AA(1)(b), declaring an enemy to be an enemy at war with the
Commonwealth may not be expressed to take effect before the day on whichiit is
made. This proposed amendment implements recommendation 11-2(d) of the ALRC
Report. Proposed subsection 80.1AA also provides that a Proclamation may take
effect from aday before the day on which it is registered under the Legidlative
Instruments Act 2003, but not before the day on which it is made.

Thisisimportant from a national security perspective. In anationa security
emergency situation, where a decision is made to declare an enemy to be an enemy at
war with the Commonwealth by a Proclamation under subsection 80.1AA(1)(b), it
may be desirable for this Proclamation to take effect immediately. This means that
the act of assisting an enemy specified in a Proclamation could become an offence
under subsection 80.1AA (1) from the time that the Proclamation is made, rather than
the time that the Proclamation is registered, which can be several days after the
Proclamation has been made.

Consequential amendments to the existing treason offence
A number of consequential amendments to section 80.1 are proposed.

Consequential amendments to paragraph 80.1(1)(h), subsections 80.1(1A), 80.1(1B)
and 80.1(5) are proposed as aresult of replacing paragraphs 80.1(e) and (f) with new
offencesin section 80.1AA. In addition, to simplify the offence of treason, the
proposed amendments remove the words ‘ called treason’ from subsection 80.1(1) and
place a new definition of treason defined as ‘ an offence against subsection 80.1(1) or
section 80.1AA’ in the Dictionary to the Criminal Code.

After the proposed amendments, the offence of treason will comprise the acts
contained in existing paragraphs 80.1(1)(a), (b), (c), (d), (g) and (h), and the new
offences contained in subsections 80.1AA(1) and (2).
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Part 2 Amendments to the urging violence offences in
Division 80 of the Criminal Code

Part 2 contains proposed amendments to the sedition offences in section 80.2 of the
Criminal Code Act 1995 (Criminal Code) and to Part 1| A of the Crimes Act 1914
(Crimes Act).

The sedition offences in section 80.2 include the offences of urging the overthrow of
the Constitution or Government, urging interference in Parliamentary elections and
urging violence within the community. The offences carry a maximum penalty of 7
years imprisonment.

A good faith defence set out in section 80.3 of the Criminal Code applies to both the
treason offences and sedition offences. Section 80.5 of the Criminal Code requires
that, in relation to a prosecution of a person under the treason or sedition offences, the
Attorney-General must consent to the prosecution.

The sedition offences in section 80.2 of the Criminal Code were reviewed by the
Australian Law Reform Commission (ALRC) in 2006. The ALRC aso considered
the treason offences and the offences within Part |1 and Part 1A of the Crimes Act as
part of thisreview. The ALRC Report was tabled in Parliament in September 2006.

In its report, the ALRC made numerous recommendations to clarify and improve the
offences to ensure greater understanding of their operation. The primary finding of
the ALRC was that the term ‘ sedition’ should be removed from the Criminal Code
and replaced with the phrase ‘ urging political or inter-group force or violence'.

The Government announced its support for the ALRC recommendationsin
December 2008. The amendments outlined in this Part honour the Government’s
election commitment to implement the recommendations of the ALRC. These
proposals include removing references to ‘ sedition’, clarifying and modernising the
elements of the offence, and repealing obsol ete and little-used provisions enacted in
the 1920s for the proscription of ‘unlawful associations .*

The proposed amendments will also provide for an offence of urging violence against
agroup or individua on the basis of race, religion, nationality, national origin or
political opinion.

1 H Gibbs, R Watson and A Menzies, Review of Commonwealth Criminal Law: Fifth Interim Report
(1991), paragraphs 38.2 to 38.9.

11



Draft amendments Criminal Code Act 1995
Urging violence offences

Amendments to the sedition offences

80.2 Sedition Urging violence against the Constitution etc.

Urging the overthrow of the Constitution or Government by force or violence

(1) A person commitsan offenceif:
(a) theperson intentionally urges another person to overthrow by force or
violence:
(i) the Congtitution; or
(ii) the Government of the Commonwealth, of a State or of a
Territory; or
(iii) thelawful authority of the Gover nment of the Commonwealth;
and
(b) thefirst person does so intending that force or violence will occur.

Penalty: Imprisonment for 7 years.

Note: For intention, see section 5.2.

(2) Recklessness applies to the element of the offence under subsection (1) that it is:
(a) the Constitution; or
(b) the Government of the Commonwealth, a State or a Territory; or
(c) thelawful authority of the Government of the Commonwealth;
that the first-mentioned person urges the other person to overthrow.

12



Commentary Criminal Code Act 1995
Urging violence offences

Amendments to the sedition offences
Amending the offence of urging the overthrow of the Constitution or Government

Subsection 80.2(1) contains the offence of urging the overthrow of the Constitution or
Government which is currently known as ‘sedition’. It provides that a person
commits an offence if the person urges another person to overthrow, by force or
violence: the Constitution; the Government of the Commonwealth, of a State or of a
Territory; or the lawful authority of the Government of the Commonwealth.

Proposed Amendments

The proposed amendments repeal the existing sedition offence in subsection 80.2(1)
and replace it with anew offence called ‘ Urging the overthrow of the Constitution or
Government by force or violence'.

A person would commit the offence in proposed subsection 80.2(1) if the person:

e intentionally urges another person to overthrow by force or violence the
Constitution, the Government of the Commonwealth, of a State or of a
Territory, or the lawful authority of the Government of the Commonwealth;
and

» intendsthat force or violence will occur.

While section 5.6 of the Criminal Code makesit clear that the sedition offences
include the fault element of intention by virtue of section 5.6 of the Criminal Code, it
isimportant that the fault elements are clearly stated within the offence to ensure
clarity and understanding of the operation of the offence.

Therefore, the fault element of intention is expressly stated within proposed paragraph
80.2(1)(a). In addition, the offence has been redrafted to include the extra element in
paragraph 80.2(1)(b), which requires the person to intend that force or violence will
occur as aresult of the person intentionally urging the force or violence.

Intention is defined in section 5.2 of the Criminal Code. It is also proposed that a note
be inserted below the offence to draw areader’ s attention to the definition of intention
in section 5.2.

The proposed amendments to subsection 80.2(1) implement recommendations 8-1, 9-
1 and 9-2 of the ALRC Report.
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Urging interference in Parliamentary elections or constitutional referenda by force
or violence

80.2(3) A person commits an offenceif:
(a) theperson intentionally urgesanother person tointerfere, by forceor
violence, with lawful processesfor:
(i) an election of a member or member s of a House of the
Parliament; or

(i) areferendum; and
(b) thefirst person does so intending that force or violence will occur.
Penalty: Imprisonment for 7 years.

Note: For intention, see section 5.2.

Penalty:  Imprisonment for 7 years.

(4) Recklessness appliesto the element of the offence under subsection (3) that itis
lawful processes for an election of amember or members of a House of the
Parliament, or areferendum, that the first that-the-first-mentioned person
urges the other person to interfere with.

Note: Thereisadefencein section 80.3 for acts donein good faith.
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Urging interference in Parliamentary elections or constitutional referenda by force or
violence

Subsection 80.2(3) of the Criminal Code contains the offence of urging interferencein
Parliamentary elections by force or violence. It provides that a person commits an
offence if the person urges another person to interfere, by force or violence, with the
lawful processes for an election of a member or members of a House of the
Commonwealth Parliament.

Subsection 80.2(4) provides that a person will commit the offence if they are reckless
asto whether the process against which they are urging interference by force or
violenceis alawful process.

The proposed amendments repeal the existing sedition offence in subsection 80.2(3)
and replace it with anew offence called ‘ Urging interference in Parliamentary
elections or constitutional referenda by force or violence'. The proposed
amendments will extend the offence to include urging interference by force or
violence with lawful processes for areferendum. In addition, the proposed
amendments add an additional fault element to the offence.

A person would commit the offence in proposed subsection 80.2(3) if the person:

* intentionally urges another person to interfere, by force or violence, with
lawful processes for a Commonwealth election or referendum;

* intendsthat force or violence will occur; and

» isreckless asto whether the processis alawful process for an election or
referendum.

While section 5.6 of the Criminal Code makesit clear that the offence in section
80.2(3) includes the fault element of intention by virtue of section 5.6 of the Code, it
isimportant in this context that the fault elements are clearly stated within the offence
to ensure clarity and understanding of the operation of the offence.

Intention is defined in section 5.2 of the Criminal Code. It is proposed that a note be
inserted below the offence to draw areader’ s attention to the definition of intention in
section 5.2.

Thereis a consequential amendment to subsection 80.2(4), to reflect the fact that that
the proposed offence in subsection 80.2(3) extends to cover urging interference with
lawful processes for Commonwealth referenda, as well as Commonwealth elections.

In addition, a definition of ‘referendum’ will be inserted in the Dictionary of the
Crimina Code to ensure consistency with the definition of ‘referendum’ in the
Referendum (Machinery Provisions) Act 1984.

The proposed amendments to subsection 80.2(3) implement recommendations 8-1,
9-4, 9-5 and 9-6 of the ALRC Report.

15



Draft amendments Criminal Code Act 1995
Urging violence offences

16



Commentary Criminal Code Act 1995
Urging violence offences

Offences regarding urging violence within the community

Subsection 80.2(5) contains the offence of urging violence within the community. It
provides that a person commits an offence if the person urges a group or groups
(whether distinguished by race, religion, nationality or political opinion) to use force
or violence against another group or other groups (as so distinguished), and the use of
the force or violence would threaten the peace, order and good government of the
Commonwealth. Subsection (6) provides that a person will commit an offence, if in
urging a group or groups to use force or violence against another group or groups,
they are reckless as to whether the targeted group is distinguished by race, religion,
nationality or political opinion.

Proposed Amendments

It is proposed that subsection 80.2(5) be repealed and replaced with new sections
80.2A and 80.2B. Together, sections 80.2A and 80.2B implement recommendations
10-1, 10-2(a) and (b), 10-3, and 10-4(a) and (b) made by the ALRC with respect to
subsection 80.2(5).

The ALRC recommended that section 80.2(5) be amended to:

* insert theword ‘intentionally’ before the word ‘urges' to clarify the fault
element applicable to urging the use of force or violence

» add ‘national origin’ to the distinguishing features of a group for the
purpose of the offence

» extend the offence to cover circumstances in which a person urges another
person (as distinct from a group) to use force or violence against agroup in
the community that is distinguished by race, religion, nationaity, national
origin or political opinion, and

« extend the offence to cover circumstances in which a person urges a group
that lacks any of the specified distinguishing characteristics to use force or
violence against a group in the community that is distinguished by race,
religion, nationality, national origin or political opinion.

The ALRC favoured strengthening the inter-group violence aspect of these offences,
consistent with the findings of the Gibbs Committeein 1991. The Gibbs Committee
recognilfd that urging of violence of this natureis very destructive to the life of the
nation.

To ensure Australia has robust offences to deal with urging violence within the
community, the Government considers it may be necessary to expedite the
introduction of the amendments proposed in this Part of the Discussion Paper, ahead
of the larger package of reforms. The offences will still be the subject of public
consultation, but may be introduced into Parliament earlier than the other reforms
contained in this Paper.

% H Gibbs, R Watson and A Menzies, Review of Commonwealth Criminal Law: Fifth Interim Report
(1991)
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80.2A Urging violence against groups

@

@)

©)

4

©)

Offences

A person commits an offenceif:

(a) the person intentionally urgesanother person, or agroup, to useforce
or violence against a group (thetargeted group); and

(b) thefirst person does so intending that forceor violence will occur; and

(c) thetargeted group isdistinguished by race, religion, nationality,
national origin or political opinion; and

(d) theuseof theforce or violencewould threaten the peace, order and
good gover nment of the Commonwealth.

Penalty: Imprisonment for 7 years.

Note: For intention, see section 5.2.

A person commits an offenceif:

(a) the person intentionally urgesanother person, or agroup, to useforce
or violence against a group (the targeted group); and

(b) thefirst person does so intending that forceor violence will occur; and
(c) thetargeted group isdistinguished by race, religion, nationality,
national origin or political opinion.
Penalty: Imprisonment for 5 years.

Note: For intention, see section 5.2.

Thefault element for paragraphs (1)(c) and (2)(c) is recklessness.

Note: For recklessness, see section 5.4.

Alternative verdict

Subsection (5) appliesif, in a prosecution for an offence (the prosecuted
offence) against subsection (1), thetrier of fact:

(a) isnot satisfied that the defendant is guilty of the offence; but

(b) issatisfied beyond reasonable doubt that the defendant is guilty of an
offence (the alternative offence) against subsection (2).

Thetrier of fact may find the defendant not guilty of the prosecuted offence
but guilty of the alter native offence, so long asthe defendant has been
accorded procedural fairnessin relation to that finding of guilt.

Note: Thereisadefencein section 80.3 for acts donein good faith.
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Urging violence against groups

The proposed new section 80.2A strengthens the urging violence offences proposed
by the ALRC. The proposed offence adopts a broader definition of who may commit
the offence, whether as an individual or part of a group.

To commit the offence, a person must:

« intentionaly urge another person, or a group, to use force or violence against a
group (the targeted group);

» intend that force or violence will occur, and

» bereckless asto whether the targeted group is distinguished by race, religion,
nationality, national origin or political opinion.

In addition, to be guilty of an offence under proposed subsection 80.2A (1), the use of
force or violence must threaten the peace, order and good government of the
Commonwealth. Importantly, if this element cannot be proved, there is the option of
an alternative verdict against subsection 80.2A(2), which provides for alesser penalty
of 5 years as opposed to 7 years.

Subsection 80.2A(2) contains an offence similar to the offence in subsection (1), but
omits the final element of the offence that the use of force or violence would threaten
the peace, order and good government of the Commonwealth. Asaresult, it carriesa
lower penalty of 5 years, compared with 7 years for subsection 80.2A(1).

Section 80.2A also contains notes cross-referencing section 5.2, which defines
‘intention’ as afault element, and section 5.4, which defines ‘ recklessness’ as afault
element. Theinclusion of these notes ensures greater clarity regarding the operation
of the fault elements within the offence.

Subsections 80.2A(4) and (5) together provide for the possibility of an aternative
verdict of an offence against subsection (2) in the prosecution of an offence against
subsection (1). This meansthat, where the prosecution is unable to prove the final
element of the offence under subsection (1) —which carries amaximum of seven
years imprisonment — that the use of force or violence would threaten the peace, order
and good government of the Commonwealth — the defendant may still be found guilty
of an offence against subsection (2) which carries a maximum penalty of 5 years
imprisonment. Subsection (5) also contains a note cross-referencing section 80.3,
which contains a defence for acts done in good faith. The good faith defenceis
discussed at page 27-29 of this Discussion Paper.

19



Draft amendments Criminal Code Act 1995
Urging violence offences

80.2B Urging violence against members of groups

Offences

(1) A person commitsan offenceif:

(a) the person intentionally urgesanother person, or agroup, to useforce
or violence against a person (the targeted person); and

(b) thefirst person does so intending that forceor violence will occur; and

(c) thefirst person does so by reason of hisor her belief that the targeted
person isamember of a group (the targeted group); and

(d) thetargeted group isdistinguished by race, religion, nationality,
national origin or political opinion; and

(e) theuseof theforceor violencewould threaten the peace, order and
good government of the Commonwealth.

Penalty: Imprisonment for 7 years.

Note: For intention, see section 5.2.

(2) A person commitsan offenceif:

(a) the person intentionally urgesanother person, or agroup, to useforce
or violence against a person (the targeted person); and

(b) thefirst person does so intending that forceor violence will occur; and
(c) thefirst person doesso by reason of hisor her belief that the tar geted
person isa member of a group (the targeted group); and

(d) thetargeted group isdistinguished by race, religion, nationality,
national origin or political opinion.
Penalty: Imprisonment for 5years.
Note: For intention, see section 5.2.
(3) For the purposes of paragraph (1)(c) and (2)(c), it isimmaterial whether the
targeted person actually isa member of thetargeted group.
(4) Thefault eement for paragraphs(1)(d) and (2)(d) isrecklessness.

Note: For recklessness, see section 5.4.

Alternative verdict

(5) Subsection (6) appliesif, in a prosecution for an offence (the prosecuted
offence) against subsection (1), thetrier of fact:

(a) isnot satisfied that the defendant is guilty of the offence; but

(b) issatisfied beyond reasonable doubt that the defendant is guilty of an
offence (the alternative offence) against subsection (2).

(6) Thetrier of fact may find the defendant not guilty of the prosecuted offence
but guilty of the alter native offence, so long asthe defendant has been
accor ded procedural fairnessin relation to that finding of guilt.

Note: Thereisadefencein section 80.3 for acts donein good faith.
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Urging violence against members of groups

Proposed section 80.2B contains offences in relation to urging violence against
individual members of groups, as opposed to groups as awhole. This offence
complements the proposed offences against groups in section 80.2A.

To commit the proposed new offences in section 80.2B, a person must:

« intentionaly urge another person, or a group, to use force or violence against a
person (the targeted person)

» intend that force or violence will occur, and

» urgetheforce or violence by reason of his or her belief that the targeted
person is a member of a group distinguished by race, religion, nationality,
national origin or political opinion.

In addition, to be guilty of an offence under proposed subsection 80.2B(1), the use of
force or violence must threaten the peace, order and good government of the
Commonwealth.

Subsection 80.2B(2) creates asimilar offence to subsection 80.2B(1), but omits the
final element of the offence that the use of force or violence would threaten the peace,
order and good government of the Commonwealth. It carries alower penalty of 5
years, compared with 7 years for subsection 80.2B(1). The lower penalty reflects the
fact that, unlike an offence against subsection 80.2B(1), an offence against subsection
80.2B(2) does not pose athreat to peace, order and good government of the
Commonwealth.

Subsection 80.2B(3) clarifies that, for the purposes of the offences in both subsections
80.2B(1) and (2), it isimmaterial whether the targeted person actually is a member of
the targeted group, just that the person urging force or violence believes they are.

This means that a person may be guilty of an offence under subsection 80.2B(1) or (2)
where the person mistakenly believes that the targeted person is amember of the
targeted group.

Subsection 80.2B(4) clarifies that, with respect to an offence under either subsection
80.2B(1) or (2), recklessness is the applicable fault element. This means that a person
will commit an offence, if in urging force or violence, they are reckless as to whether
the targeted group is distinguished by race, religion, nationality, national origin or
political opinion.

Section 80.2B also contains notes cross-referencing section 5.2, which defines
‘intention’ as afault element, and section 5.4, which defines ‘ recklessness’ as afaullt
element. Theinclusion of these notes ensures greater clarity regarding the operation
of the fault elements within the offence.

Subsections 80.2B(5) and (6), ‘ Alternative verdict’, together provide for the
possihility of an alternative verdict of an offence against subsection (2) in the
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prosecution of an offence against subsection (1). This means that, where the
prosecution is unable to prove the final element of the offence under subsection (1) —
that the use of force or violence would threaten the peace, order and good government
of the Commonwealth — the defendant may still be found guilty of an offence against
subsection (2), so long as the defendant has been afforded procedura fairnessin
relation to that finding of guilt Subsection (6) also contains a note cross-referencing
section 80.3, which contains a defence for acts done in good faith.

In addition to the amendments recommended by the ALRC, new section 80.2B
extends the offence of urging violence to cover where force or violence is urged
against amember of a group and not just the group as awhole. Subsections 80.2A(2)
and 80.2B(2) extend the offence of urging violence further to cover where force or
violenceis urged against a group or member of a group, even when the force or
violence does not threaten the peace, order and good government of the
Commonwealth. These amendments ensure that criminal sanctions apply to any
urging of force or violence against a person or group on the basis of race, religion,
nationality, national origin or political opinion.
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Repealing the offence of urging a person to assist the enemy or those engaged in
armed hostilities against the Australian Defence Force

Subsections 80.2(7) and (8) of the Criminal Code contain the offences of urging
another person to assist an organisation or country at war with the Commonwealth or
urging a person to assist an organisation or country engaged in armed hostilities with
the Australian Defence Force. Subsection 80.2(9) provides for a defence to these
offencesin relation to humanitarian aid.

It is proposed that these sections be repealed because the treason offencesin the
amended section 80.1 and proposed section 80.1AA adequately criminalise action
taken by aperson to assist an enemy engaged in hostilities against Australia and the
Australian Defence Force.

The proposed amendments will repeal subsections 80.2(7), (8) and (9) to implement
recommendation 11-1 of the ALRC Report.
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80.3 Defence for acts donein good faith

(1) Sections80-1-and-80-2 Subdivisions B and C do not apply to a person who:
(a) triesin good faith to show that any of the following persons are mistaken in
any of hisor her counsels, policies or actions:
(i) the Sovereign;
(i) the Governor-General;
(iii) the Governor of a State;
(iv) the Administrator of a Territory;
(v) anadviser of any of the above;
(vi) aperson responsible for the government of another country; or
(b) pointsout in good faith errors or defects in the following, with aview to
reforming those errors or defects:
(i) the Government of the Commonwealth, a State or a Territory;
(i) the Constitution;
(iii) legislation of the Commonwealth, a State, a Territory or another
country;
(iv) the administration of justice of or in the Commonweslth, a State, a
Territory or another country; or
(c) urgesin good faith another person to attempt to lawfully procure a change
to any matter established by law, policy or practice in the Commonwealth,
a State, a Territory or ancther country; or
(d) points out in good faith any matters that are producing, or have atendency
to produce, feelings of ill-will or hogtility between different groups, in
order to bring about the removal of those matters; or

(e) does anything in good faith in connection with an industrial dispute or an
industrial matter; or

(f) publishesin good faith areport or commentary about a matter of public
interest.

Note: A defendant bears an evidential burden in relation to the matter in subsection (1). See
subsection 13.3(3).

(2) In considering a defence under subsection (1), the Court may have regard to any
relevant matter, including whether the acts were done:
(a) for apurposeintended to be prejudicial to the safety or defence of the
Commonwealth; or
(b) with theintention of assisting an enemy:
(i) at war with the Commonwealth; and
(i) specified by Proclamation made for the purpose of paragraph
80-1{1)(e) paragraph 80.1AA(1)(b) to be an enemy at war with the
Commonwealth; or
(c) with the intention of assisting another country, or an organisation, that is
engaged in armed hostilities against the Australian Defence Force; or
(d) with theintention of assisting a proclaimed enemy of a proclaimed country
(within the meaning of subsection 24AA(4) of the Crimes Act 1914 1914);
or
(e) with the intention of assisting persons specified in paragraphs 24AA(2)(a)
and (b) of the Crimes Act 1914 1914; or
(f) with theintention of causing violence or creating public disorder or a
public disturbance.
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Amending the good faith defence

Section 80.3 contains a defence to the offences of treason and urging violencein
Division 80 of the Criminal Code for acts done in good faith.

Subsection 80.3(2) lists a number of matters the Court may have regard to when
considering a defence under subsection 80.3(1).

Recommendation 12-1 of the ALRC Report recommended that the good faith defence
in section 80.3 not apply to the urging violence offencesin section 80.2. Instead the
ALRC proposed under recommendation 12-2 that section 80.2 be amended to provide
that, in determining whether a person intends that the urged force or violence will
occur, the trier of fact must have regard to the context in which the conduct occurred,
including (where applicable) whether the conduct was done;

* inthe development, performance, exhibition or distribution of an artistic work

* inthe course of any statement, publication, discussion or debate made or held
for any genuine academic, artistic or scientific purpose or any other genuine
purpose in the public interest

e inconnection with an industrial dispute or an industrial matter, or

* inthe dissemination of news or current affairs.

However, the Government considers this would overly complicate the urging violence
offences, and instead proposes to implement recommendation 12-2 of the ALRC
report by expanding the good faith defence to urging violence offences to take into
account the ALRC' s concerns.

The proposed amendments also make consequential amendments to section 80.3 asa

result of the redrafting of the offences within Division 80, as discussed earlier in this
Discussion Paper.
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(3) Without limiting subsection (2), in considering a defence under
subsection (1) in respect of an offence against Subdivision C, the Court may
have regard to any relevant matter, including whether the acts were done:
(a) inthedevelopment, performance, exhibition or distribution of an
artisticwork; or
(b) in the course of any statement, publication, discussion or debate made
or held for any genuine academic, artistic or scientific purpose or any
other genuine purposein the publicinterest; or
(c) in thedissemination of newsor current affairs.
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Proposed new subsection 80.3(3) lists a number of additional matters to which a Court
may have regard when considering a defence under subsection 80.3(1) to the urging
violence offencesin Division 80.

Recommendation 12-2 of the ALRC Report proposed that section 80.2 should be
amended to provide that, in determining whether a person intends that the urged force
or violence will occur, the trier of fact must have regard to the context in which the
conduct occurred, including (where applicable) whether the conduct was done:

« inthe development, performance, exhibition or distribution of an artistic work

* inthe course of any statement, publication, discussion or debate made or held
for any genuine academic, artistic or scientific purpose or any other genuine
purposein the public interest

« in connection with an industrial dispute or an industrial matter, or

* inthe dissemination of news or current affairs.

The Government supports in principle this recommendation. However, to provide for
these elements within the offences would overly complicate the newly drafted urging
violence offences. From ageneral criminal law perspective, the issues identified by
the ALRC in recommendation 12-2 are best dealt with as a defence to the offences.
Therefore, it is more appropriate to implement the recommendation through
expanding the good faith defence.

Proposed subsection 80.3(3) provides that the Court may have regard to any relevant
matter, including whether the acts were done:

* inthe development, performance, exhibition or distribution of an artistic work

* inthe course of any statement, publication, discussion or debate made or held
for any genuine academic, artistic or scientific purpose or any other genuine
purposein the public interest, or

* inthedissemination of news or current affairs.

It is not necessary to include ‘in connection with an industrial dispute or an industrial
matter’ in subsection 80.2(3) as recommended by the ALRC, as acts done in good
faith in connection with an industrial dispute or industrial matter are already a

compl ete defence under paragraph 80.3(1)(e) of the Crimina Code.

In the spirit of the ALRC recommendation, the expanded good faith defence as
provided for in new subsection 80.3(3) will apply not only to the redrafted urging
violence offences but aso to the former sedition offences currently in section 80.2 of
the Criminal Code. This ensures that anyone charged under the sedition offences
before the commencement of the new provisions will still have the benefit of the
expanded good faith defence.
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Repealing the requirement for the Attorney-General’s consent

Section 80.5 provides that the Attorney-General must give written consent before
proceedings for an offence against Division 80 (treason or urging violence) may
commence.

The proposed amendment repeals section 80.5.

Repealing section 80.5 implements recommendation 13-1 of the ALRC Report. The
ALRC indicated that, although the provision is designed to provide an additional
safeguard for a person charged with an offence within Division 80, the provision adds
to the perception that there may be a political element to the decision whether or not
to prosecute. Therefore, the ALRC concluded that the provision should be repeal ed.

An application provision accompanies this amendment to clarify how the proposed
amendment repealing section 80.5 isto apply. This amendment applies only to
offences committed after the commencement of the new provisions. Proceedings for
offences against Division 80 committed before the commencement of the new
provisions will still require the Attorney-General’s consent.
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Repealing outdated offences in Part IIA of the Crimes Act 1914
Part 11—Offences against the Gover nment

24F Certain actsdonein good faith not unlawful

(1) Nothing in the preceding provisions of this Part makesit unlawful for a person:
(8) to endeavour in good faith to show that the Sovereign, the
Governor-General, the Governor of a State, the Administrator of a
Territory, or the advisers of any of them, or the persons responsible for the
government of another country, has or have been, or isor are, mistakenin
any of his, her or their counsels, policies or actions;

(b) to point out in good faith errors or defectsin the government, the
constitution, the legidation or the administration of justice of or inthe
Commonwealth, a State, a Territory or another country, with aview to the
reformation of those errors or defects;

(c) to excitein good faith another person to attempt to procure by lawful
means the ateration of any matter established by law in the
Commonwealth, a State, a Territory or another country;

(d) to point out in good faith, in order to bring about their removal, any matters
that are producing, or have atendency to produce, feelings of ill-will or
hostility between different classes of persons; or

(e) todo anything in good faith in connexion with an industrial dispute or an
industrial matter.

(2) For the purpose of subsection (1), an act or thing done:

(a) for apurposeintended to be prejudicial to the safety or defence of the
Commonweadlth;

(b) with intent to assist an enemy:
(i) at war with the Commonwealth; and

(i) specified by proclamation made for the purpose of paragraph
80-1(1)e) paragraph 80.1AA(1)(b)of the Criminal Code to be an
enemy at war with the Commonweal th;

(ba) with intent to assist:
(i) another country; or

(if) an organisation (within the meaning of section 100.1 of the Criminal
Code);

that is engaged in armed hostilities against the Australian Defence Force;

(c) withintent to assist a proclaimed enemy, as defined by subsection 24AA(4)
of this Act, of aproclaimed country as so defined;

(d) withintent to assist persons specified in paragraphs 24AA(2)(a) and (b) of
this Act; or

(e) with the intention of causing violence or creating public disorder or a
public disturbance;

isnot an act or thing done in good faith.
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Repealing outdated offences in Part IIA of the Crimes Act 1914

It is proposed that the majority of the offences and related provisionsin Part I1A of
the Crimes Act 1914 be repeal ed as they are no longer relevant to the current security
environment in Australia.

The proposed amendments repeal sections 30A, 30AA, 30AB, 30B, 30C, 30D, 30E,
30F, 30FA, 30FC, 30FD, 30G, 30H and 30R.

With the exception of section 30C, all these offences relate to unlawful associations.
These sections are repeal ed as the offences relating to unlawful associations do not
relate to contemporary threats, particularly as the offences within the Criminal Code
relating to terrorist organisations adequatel y address associating with aterrorist or
terrorist organisation. Further, the proscription processin Part 11A of the Crimes Act
1914 isinconsistent with the process for proscription of terrorist organisationsin the
Criminal Code.

Repealing the unlawful association offences implements recommendation 4-1 of the
ALRC Report. The ALRC considered the terrorist organisation provisions were a
more modern and appropriate way of addressing organisations that advocate
politically motivated violence than the offences contained in Part [1A of the Crimes
Act 1914, which the ALRC considered outdated. In addition, in 1991 the Gibbs
Committee considered that the ‘little used’ provisions, which originated in 1926,
should be repedl ed, as the activities at which these provisions are aimed are dealt with
by other laws and thereis therefore no longer aneed for these offences.*®

Section 30C, which contains the offence of advocating or inciting to crime, is aso
repealed. This amendment implements recommendation 9-3 of the ALRC Report.
The ALRC considered that the offence of advocating or inciting to crime enacted
under section 30C was virtually identical to the offence in subsection 80.2(1) of the
Criminal Code, thereby rendering section 30C redundant.

Itisalso proposed that a consegquential amendment be made to section 24F (Certain
acts done in good faith not unlawful) to reflect the proposed amendments to the
offences in Division 80 of the Criminal Code.

18 H Gibbs, R Watson and A Menzies, Review of Commonwealth Criminal Law: Fifth Interim Report
(1991) at paragraph 38.8
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Part 11 A — Protection-of the Constitutio

Protection of public and other services




THISPAGE ISINTENTIONALLY BLANK

35



Draft amendments Crimes Act 1914
Part |1 A offences

36



THISPAGE ISINTENTIONALLY BLANK

37



Draft amendments Crimes Act 1914
Part |1 A offences

38



THISPAGE ISINTENTIONALLY BLANK

39



Draft amendments Crimes Act 1914
Part |1 A offences




THISPAGE ISINTENTIONALLY BLANK

41



Draft amendments Crimes Act 1914
Part |1 A offences

42



Part 3 Amendments to the terrorist act definition and
offences in Divisions 100 and 101 of the Criminal
Code

Part 3 contains proposed amendments to Divisions 100 and 101 of the Criminal Code Act
1995 (Criminal Code).

Division 100 of the Criminal Code includes the definition of aterrorist act (section
100.1) along with other technical provisions dealing with the reference of power and
constitutional bases for the operation of Part 5.3 of the Crimina Code.

Division 101 of the Criminal Code contains the following terrorism offences which
are linked to the definition of terrorist act in Division 100:

e section 101.1 —engaging in aterrorist act

» section 101.2 — providing or receiving training connected with terrorist acts

» section 101.4 — possessing things connected with aterrorist act

e section 101.5 — collecting or making documents likely to facilitate a terrorist
act, and

» section 101.6 — other acts done in preparation for, or planning, terrorist acts.

Divisions 100 and 101 of the Crimina Code were reviewed by the Parliamentary
Joint Committee on Intelligence and Security (PJCIS) in 2006 following the review
undertaken by the Security Legislation Review Committee (Sheller Committee).

The Sheller Committee tabled its report, Report of the Security Legislation Review
Committee (Sheller Committee Report), in Parliament in June 2006 concluding that
the Committee was satisfied that, in addition to the general criminal law, separate
security legislation is necessary.’

The PJCIS tabled its report, Review of Security and Counter-Terrorism Legislation
(2006 PJCIS Report) in Parliament in December 2006. Overall, the PJCIS concluded
that a special terrorism law regimeisjustifiable and forms an important, although not
exclusive, tool in Australia’s counter-terrorism strategy.’® The Government tabled its
response to the 2006 PJCIS Report in December 2008.

17 Sheller Committee Report page 3
18 2006 PJCIS Report, http://www.aph.gov.au/house/committee/pj cis/securityleg/report/report.pdf -
foreword



Draft amendments Criminal Code Act 1995

Terrorist act definitions and offences

Amendments to the definition of a terrorist act

100.1(1) terrorist act means an action or threat of action where:

(a
(b)
(©

the action falls within subsection (2) and does not fall within subsection (3);

and

the action is done or the threat is made with the intention of advancing a

political, religious or ideological cause; and

the action is done or the threat is made with the intention of:

(i) coercing, or influencing by intimidation, the government of the
Commonwealth or a State, Territory or foreign country, or of part of
a State, Territory or foreign country; or

(ia) coercing, or influencing by intimidation, the United Nations, a
body of the United Nations or a specialised agency of the United
Nations; or

(i) intimidating the public or a section of the public.

(2) Action falswithin this subsection if it:

(@
(b)
(c)
(d)
(e

()

(©)

causes, or islikely to cause, serious harm thatisphysieal-harm to a person;
or

causes, or islikely to cause, serious damage to property; or
causes, or islikely to cause, a person’s death; or

endangers, or islikely to endanger, aperson’slife, other than thelife of the
person taking the action; or

creates, or islikely to create, aseriousrisk to the health or safety of the
public or a section of the public; or

serioudly interferes with, seriously disrupts, or destroys, an electronic system
including, but not limited to:

(i) an information system; or

(i) a telecommunications system; or

(iii)  afinancia system; or

(iv) asystem used for the delivery of essential government services; or
v) asystem used for, or by, an essential public utility; or

(vi) asystem used for, or by, atransport system; or

islikely to seriously interferewith, seriously disrupt or destroy an

electronic system including, but not limited to, an eectronic system
mentioned in a subpar agraph of paragraph (f).

(3) Action falswithin this subsection if it:

@
(b)

is advocacy, protest, dissent or industrial action; and

is not intended:

(i) to cause serious harm thatisphysical-harm to a person; or

(i) to cause a person’ s death; or

(iii)  toendanger thelife of aperson, other than the person taking the
action; or

(iv) to create a serious risk to the health or safety of the public or a
section of the public.



Commentary Criminal Code Act 1995
Terrorist act definitions and offences

Amendments to definition of ‘terrorist act’ in the Criminal Code
Clarifying that the United Nations may be the target of terrorist violence

Currently for the purposes of the definition of terrorist act in section 100.1 of the
Criminal Code, action or athreat of action must be made with the intention of
coercing, or influencing by intimidation, the government of the Commonwealth or a
State, Territory or foreign country, or of part of a State, Territory or foreign country.
This does not extend to international organisations such as the United Nations.

The PJCIS recommended that the definition of terrorist act be amended to recognise
that international organisations may be the target of terrorist violence
(recommendation 11). The PJCIS noted that European and international counter-
terrorism law recognises that international governmental organisations, such asthe
United Nations, may be targets of terrorism.™

The United Nations has been the target of terrorism on numerous occasions, including
the bombing of the United Nations Headquartersin Baghdad on 19 August 2003. The
Government supports the inclusion of a specific subsection in the definition of
terrorist act which recognises that the United Nations may be the target of terrorist
violence. The proposed amendment at new subparagraph 100.1(c)(ia) not only
implements the recommendation of the PJCIS, but also ensures that the Australian
legal framework is consistent with broader international practice. It also complements
existing Australian law, which provides for arange of offences for the protection of
the United Nations and associated personnel in accordance with Australia’'s
obligations under the Convention on the Safety of United Nations and Associated
Personnel.

Psychological harmin the definition of harm

The current definition of terrorist act as defined in section 100.1 of the Criminal Code
reguires, among other things, that the action or threat of action causes serious harm
that is physical harm to a person.

The Sheller Committee Report recommended (recommendation 6) that the words
‘harm that is physical’ be deleted from paragraph 2(a) and subparagraph 3(b)(i) in the
definition of ‘terrorist act’, so that the definition of *harm’ in the Dictionary to the
Criminal Code applies and these provisions extend to cover serious harm to aperson’s
menta health. The Sheller Committee made this recommendation as it recognised
that the consegquences and costs of psychological harm can be of as great concern as
the consequences and costs of physical harm.?* The PJCIS did not accept this finding
of the Sheller Committee but, as per recommendation 9 of the 2006 PJCIS Report,
considered that it would be open to the Government to consult the States and
Territories regarding acceptance of the Sheller Committee recommendation.

1% 2006 PJCIS Report paragraph 5.41
%0 Division 71 of the Criminal Code
2! Sheller Committee Report, paragraph 6.8, page 50
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Commentary Criminal Code Act 1995
Terrorist act definitions and offences

The Government agrees that serious psychologica harm could be just as damaging as
serious physical harm and proposes that the limitation in the definition of terrorist act
be removed. This would be consistent with the Model Crimina Code offences against
the person in Chapter 5%, as well as offences against the person as they apply in each
State and Territory.

The proposed amendments at paragraph 100.1(2)(a) and subparagraph 100.1(3)(b)(i)
would align the definition of ‘terrorist act’ with the Criminal Code Dictionary
definitions of ‘serious harm’ and ‘ harm’, which include both physical and
psychological harm. The definitions of ‘harm’ and ‘ serious harm’ do not include
being subjected to any force or impact that is within the limits of what is acceptable as
incidental to social interaction or to life in the community.

Clarifying the harmthat arises froma ‘threat of action’

The current definition of terrorist act in section 100.1 of the Criminal Code includes
the concept of athreat of action. This concept should be understood as a threat,
communicated with the intentions described in paragraphs (1)(b) and (c), to engage in
actions which, if done, fall within subsection (2) and not within subsection (3) of
section 100.1.

The concept of ‘threat of action’ in the definition of terrorist act has caused significant
commentary regarding the relationship between athreat of ‘action’ and the criteriain
sections 100.1(2) and (3).

The Sheller Committee usefully considered that a threat usually means a
communicated intention to inflict some kind of harm on the person or property of
another, with the intention to intimidate the other person, to overcome their will, to
unsettle their mind, or to restrain their freedom of action.®

However, a difficulty that arisesis that an unintended interpretation of the definition
might be that it requires the threat of action to actually result in serious harmto a
person or other harm asis defined in subsection 100.1(2) of the Crimina Code.

Both the Sheller Committee and the PJCIS considered that problemsin the
interpretation of the definition of ‘terrorist act’ should be avoided as the intention of
the legislation is to make a threat of aterrorist act an offence.?* Consequently, both
the Sheller Committee and the PJCIS made recommendationsin relation to the
concept of ‘threat of action’ within the terrorist act definition.

The Sheller Committee recommended that the reference to ‘threat of action’ and other
referencesto ‘threat’ be removed from the definition of ‘terrorist act’ in section
100.1(1) of the Criminal Code (recommendation 7). Further, the Sheller Committee
recommended that an offence of ‘threat of action’ or ‘threat to commit aterrorist act’
beincluded in Division 101 of the Criminal Code. To this end, the Sheller Committee

2 http://www.ag.gov.au/www/agd/agd.nsf/Page/M odel criminal code_Chapter5-
OffencesAgainstthePerson

2 Sheller Report paragraph 6.10

24 PJCIS report paragraph 5.40 page 62
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Commentary Criminal Code Act 1995
Terrorist act definitions and offences

recommended that such an offence should extend to cover both the case where the
action threatened in fact occurred and the case where it did not occur
(recommendation 8). The PJCIS also recommended that ‘threat’ of terrorist act be
removed from the definition of terrorism and be dealt with as a separate offence
(recommendation 10).

However, to remove the ‘threat of action’ from the definition of terrorist act dilutes
the policy focus of criminalising ‘threat of action’ within the offencesin Division 101
of the Criminal Code. Therefore, the Government proposes to clarify theissuein
another way. Both the Sheller Committee and the PJCIS considered scope for thereto
be a clarification to the definition to assist in making it clear that the threats of action
relate to damage which islikely to be caused as aresult of the terrorist threat as
opposed to damage which is actually caused by aterrorist act.® The Government
therefore proposes the addition of the words *or islikely to cause’ after the word
‘causes’ in each paragraph of subsection 100.1(2) to provide greater clarity to the
definition of ‘terrorist act’. The effect of the proposed amendments in subsection
100.1(2) isthat an offence will be committed where athreat of relevant conduct is
made and it is likely to cause an outcome listed in subsection 100.1(2).

% Sheller Committee Report - paragraph 6.10
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New terrorism hoax offence

101.7 Terrorism hoaxes

A person commits an offenceif:
(a) the person engagesin conduct; and

(b) the person does so with the intention of inducing a false belief that a
terrorist act hasoccurred, isoccurring or islikely to occur.

Penalty: Imprisonment for 10 years.
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Terrorism-specific hoax offence

The Criminal Code currently contains offences for the commission of hoaxes that are
made either viathe post or atelecommunications network (sections 471.10 and
474.16 of the Criminal Code). However, if aterrorism-specific hoax is committed
without the use of the post or a telecommunications network, it will not be captured
by these offences. Given the potential for aterrorism-specific hoax to cause
significant alarm to the community and to divert valuable law enforcement and
emergency services, both the Sheller Committee and the PJCIS recommended that a
separate terrorist hoax offence be created (recommendation 20 of the Sheller
Committee Report and recommendation 13 of the 2006 PJCIS Report).

Both the Sheller Committee and the PJCIS recognised that the concept of ahoax is
different from that of a‘threat of action’ asis currently provided for in the definition
of terrorist act in section 100.1 of the Criminal Code. As outlined by the PICIS, the
Macquarie Dictionary defines athreat as a‘ declaration of intention’ to do something,
whereas a hoax is a‘deception of a public authority’.?® In making this distinction,
both the Sheller Committee and the PJCIS considered that both activities warranted
separate criminal offences.

The proposed terrorism-specific hoax offencein new section 101.7 covers a person
who intentionally engages in conduct with the intention of inducing afalse belief that
aterrorist act will occur or islikely to occur.

The pendlty for the offence is the same as the penalty for similar offences for the
commission of hoaxes that are made either via the post or atelecommunications
network. Theterrorism -specific hoax offence is also consistent with
international thinking as the United Nations Draft Comprehensive Convention on
International Terrorism also contains aterrorism specific hoax offence (Article 2(2)).

The post and telecommuni cations hoax offences in the Criminal Code will be retained
as separate offences because they cover all types of hoaxes using these mediums
which are within specific Commonwealth jurisdiction.

%6 2006 PJCIS Report at paragraph 5.52 quoting from Macquarie Dictionary (3rd Ed), 2001, p 1016
and 2204.
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Part 4 Amendments to the terrorist organisation listing
provisions and offences in Division 102 of the
Criminal Code

Part 4 contains proposed amendments to Division 102 of the Criminal Code Act 1995
(Criminal Code). Division 102 of the Crimina Code contains the definition of a
‘terrorist organisation’ (section 102.1), the process for proscribing terrorist
organisations and the terrorist organisation offences including:

e section 102.2 —directing the activities of aterrorist organisation

» section 102.3 — membership of aterrorist organisation

» section 102.4 — recruiting for aterrorist organisation

e section 102.5 —training aterrorist organisation or receiving training from a
terrorist organisation

e section 102.6 — getting funds to, from or for aterrorist organisation

* section 102.7 — providing support to aterrorist organisation

« section 102.8 — associating with terrorist organisations

Theterrorist organisation offences require a person to intentionally engage in conduct
with an organisation and either know or be reckless as to the fact that the organisation
isaterrorist organisation.

The Criminal Code provides two ways for an organisation to be identified as a
terrorist organisation’. The first occurs when a person is charged with one of the
terrorist organisation offencesin relation to an organisation that is directly or
indirectly engaged in, preparing, planning, assisting in or fostering the doing of a
terrorist act (whether or not aterrorist act occurs). In this situation, a court will
determine whether or not the organisation is a terrorist organisation.

Secondly, the Governor-General may make a regulation proscribing an organisation
asaterrorist organisation if the Attorney-General is satisfied that the organisation is
directly or indirectly engaged in, preparing, planning, assisting in or fostering the
doing of aterrorist act, or it advocates the doing of aterrorist act (whether or not a
terrorist act has occurred or will occur). The current list of organisations proscribed
asterrorist organisations under the Crimina Codeis available at

www . hational security.gov.au.

Division 102 of the Criminal Code has been reviewed by the Parliamentary Joint
Committee on Intelligence and Security (PJCIS) in 2006 and 2007 following the
review undertaken by the Security Legislation Review Committee (Sheller
Committee). Specifically, in accordance with subsection 102.1A(2) of the Criminal
Code, the PJCIS conducted a statutory review into the operation, effectiveness and
implications of the proscription provisionsin Division 102. The PJCIS tabled its
report, Inquiry into the proscription of ‘terrorist organisations' under the Australian
Criminal Code (2007 PJCIS Report), on 20 September 2007. Overall, the PICIS
concluded that the current model of executive regulation and parliamentary oversight
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provides atransparent and accountable system that is consistent with international
practice.’

In addition to the above reviews, the offence of providing support or resourcesto a
terrorist organisation was also considered by the Clarke Inquiry into the Case of Dr
Mohamed Haneef (Clarke Inquiry). The Government tabled the Clarke Inquiry’s
report, Report of the Inquiry (Clarke Inquiry Report) in Parliament on 23 December
2008.

The Government tabled its response to the PICIS reports and the Clarke Inquiry
Report in December 2008.

27 2007 PJCI'S Report, http://www.aph.gov.au/house/committee/pj cis/proscription/report.htm —
foreword.
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Definition of advocates in Division 102 of the Criminal Code

102.1(1A) InthisDivision, an organisation advocates the doing of aterrorist act if:

(a) theorganisation directly or indirectly counsels or urges the doing of a
terrorist act; or

(b) the organisation directly or indirectly provides instruction on the doing of a
terrorist act; or

(c) the organisation directly praises the doing of aterrorist act in
circumstances where there is a substantial risk that such praise might have
the effect of leading a person (regardless of his or her age or any mental
impairment (within the meaning of section 7.3) that the person might
suffer) to engage in aterrorist act.
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Definition of advocates in Division 102 of the Criminal Code

Paragraph 102.1(2)(b) of the Criminal Code provides that the Governor-General may
make a regulation proscribing an organisation as a terrorist organisation if the
Attorney-General is satisfied that the organisation advocates the doing of aterrorist
act (whether or not aterrorist act has occurred or will occur).

Currently paragraph 102.1(1A)(c) of the Criminal Code provides that an organisation
advocates the doing of aterrorist act if the organisation directly praises the doing of a
terrorist act in circumstances where there is arisk that such praise might have the
effect of leading a person (regardless of his or her age or any mental impairment
(within the meaning of section 7.3) that the person might suffer) to engagein a
terrorist act.

Both the Sheller Committee and the PJCIS made recommendations that the threshold
of amererisk that praise might have the effect of leading a person to engagein a
terrorist act wastoo low. In addition, other concerns were raised that the threshold of
mere risk raised substantive questions about limits of freedom of expression in
Australia.

The PJCIS did not recommend the repeal of advocacy as abasisfor listing an
organisation as aterrorist organisation but recommended that thisissue be subject to
further review. In addition, the PICIS recommended that ‘risk’ be amended to
substantial risk (recommendation 14).

The insertion of the word ‘substantial’ before ‘risk’ in the proposed amendment to
paragraph 102.1(1A)(c) clarifies that the risk threshold within the definition of
advocates associated with an organisation directly praising the doing of aterrorist act
has to be real and apparent on the evidence presented. It has always been intended
that the risk threshold associated with an organisation directly praising the doing of a
terrorist act must be substantial. Accordingly, the inclusion of the word * substantial’
provides reassurance that the level of risk associated with advocacy is not mere risk
but a heightened risk. Such an amendment would a so be consistent with the
language of the Criminal Code in relation to the concept of risk; for example,
‘substantial risk’ is used in the definition of recklessnessin section 5.4 of the Crimina
Code.

A consequential amendment would a so be made to paragraph 9(A)(2)(c) of the

Classification (Publications, Films and Computer Games) Act 1995 to mirror the
change to the definition of advocatesin the Criminal Code.
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Expiration of regulations which list terrorist organisations

102.1(3) Regulations for the purposes of paragraph (b) of the definition of terrorist
organisation in this section cease to have effect on the secend-anniversary third
anniversary of the day on which they take effect. To avoid doubt, this
subsection does not prevent:

(8 therepeal of those regulations; or

(b) the cessation of effect of those regulations under subsection (4); or

(c) the making of new regulations the same in substance as those regulations
(whether the new regul ations are made or take effect before or after those
regulations cease to have effect because of this subsection).
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Expiration of regulations which list terrorist organisations

In accordance with subsection 102.1(3) of the Crimina Code, the listing of an
organisation ceases to have effect two years after its commencement, or if the
Attorney-General ceases to be satisfied that the organisation is directly or indirectly
engaged in, preparing, planning, assisting in or fostering the doing of aterrorist act,
whichever occurs first.

The purpose of the automatic expiration isto ensure that if the Government wishesto
continue the proscription, the Attorney-General has considered afresh all the relevant
information and is satisfied that there is a sufficient factual basisto justify the
proscription for afurther period. To date the re-listing of each entity under the
Crimina Code has been subject to the scrutiny of the PICIS. Based on its own
experience since 2004, the PJCIS recommended that extending the period of a
regulation from two years to three years and providing an opportunity for
parliamentary review at least once during the parliamentary cycle would provide an
adequate level of oversight.

The proposed amendments to subsection 102.1(3) provide that aregulation
proscribing an entity as aterrorist organisation under the Criminal Code automatically
now expires on the third anniversary of the day on which it took effect.

The proposed amendment will apply to listing regulations which are in force at the
time the amendment commences. The proposed amendment, however, will not apply
to such aregulation that has ceased to have effect before the commencement of the
section.
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Update of name of Parliamentary Joint Committee on Intelligence and
Security

102.1A Reviews by Parliamentary Joint Committee-on-ASIO-ASISand-BSP
Committee on Intelligence and Security

Review of listing regulation

(1) If aregulation made after the commencement of this section specifies an
organisation for the purposes of paragraph (b) of the definition of terrorist
organisation in section 102.1, the Parliamentary Joint Committee-on-ASIO;
ASISand-BSB Committee on Intelligence and Security may:

(a) review the regulation as soon as possible after the making of the regulation;
and

(b) report the Committee’' s comments and recommendations to each House of
the Parliament before the end of the applicable disallowance period for that
House.
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Update of name of Parliamentary Joint Committee on Intelligence and
Security

In accordance with section 102.1A of the Criminal Code, when the Government
decidesto list an organisation as aterrorist organisation, that decision may be publicly
reviewed by the PICIS. Any person who wishes to raise any issues with the decision
to list an organisation may submit their objections or concerns to the PICIS.

At the time of enacting section 102.1A of the Criminal Code, the PICIS was referred
to as the Parliamentary Joint Committee on ASIO, ASIS and DSD.

The proposed amendment updates section 102.1A to reflect the current name of the
PJCIS.

Subsection 102.1A(2) of the Criminal Code required the PICIS to conduct areview
into the operation, effectiveness and implications of the terrorist organisation
proscription provisionsin Division 102 of the Criminal Code as soon as possible after
the third anniversary of the commencement of the section. Paragraph 29(1)(b) of the
Intelligence Services Act 2001 also required the PJCIS to conduct a statutory review
into the counter-terrorism and security legislation.

The PJCIS conducted these reviews in 2006 and 2007 resulting in the PICI S tabling
its reports in December 2006 and September 2007 respectively. The Government
responded to these reports on 23 December 2008 and amendments within this Part of
the Discussion Paper implement recommendations arising from those reports.

Asthe statutory review processes provided for in subsection 102.1A(2) of the

Criminal Code and paragraph 29(1)(ba) of the Intelligence Services Act 2001 are now
complete, the proposed amendments would repeal those provisions.

61



Draft amendments Criminal Code Act 1995
Terrorist organisation listing provisions and offences

Clarifying the offence of providing support to a terrorist organisation

102.7 Providing resourcesor material support to aterrorist organisation

(1) A person commits an offenceif:

(a) the person providesto an organisation resour cesor material support;
and
(aa) the person does so with the intention of helping the or ganisation
engagein an activity described in paragraph (a) of the definition of
terrorist organisation in this Division; and
(b) the organisation is aterrorist organisation; and
(c) the person knows the organisation is aterrorist organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:

(a) theperson providesto an organisation resourcesor material support;

and
(aa) the person does sowith theintention of helping the organisation

engagein an activity described in paragraph (a) of the definition of
terrorist organisation in this Division; and

(b) the organisationis aterrorist organisation; and

(c) the person isreckless asto whether the organisation is aterrorist
organisation.

Penalty: Imprisonment for 15 years.
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Clarifying the offence of providing support to a terrorist organisation

Under section 102.7 of the Criminal Code, it is an offence for a person to intentionally
provide support or resources to an organisation that would help the organisation
engage in preparing, planning, assisting in or fostering the doing of aterrorist act.

The offence requires that the person either knows, or is aware of a substantial risk
that, the organisation to which the person is providing support or resourcesis a
terrorist organisation.

Material support

Both the Sheller Committee and the PJCIS concluded that the lack of clarity around
the word ‘ support’ may suggest that the offence could extend beyond its original
intended application.”® However, as recognised by the Sheller Committee, ‘ support’
in the context of the offence should be considered as support that directly or indirectly
helps a terrorist organisation engage in terrorist activity.”® In addition, the PICIS
recognised that the underlying policy rationale for the offence isto target the
provision of support and resources that help aterrorist organisation engage in terrorist
activity.* Therefore the ‘support’ in the context of the offence means ‘ material
support’.

In support of recommendation 18 of the PJCIS Report and to ensure the policy intent
of the offence is clear, the Government proposes to amend section 102.7 to require
there to be ‘material’ support in order to clarify that the level of support required to
commit the offence goes beyond mere support. Describing the type of support which
will qualify for the purpose of the offence as ‘ material support’ is not a significant
change because the level of support which must be proven would in any case need to
bereal and concrete.

Clarifying fault elements

Section 102.7 was also reviewed as part of the Clarke Inquiry. The Clarke Inquiry
concluded that the language used in paragraphs 102.7(1)(a) and (2)(a) could cause
ambiguity asto which fault elements apply to the offence, which has the potentia to
cause confusion and judicial error. The Clarke Inquiry therefore recommended that
consideration be given to amending section 102.7 of the Crimina Code to remove
uncertainties about which fault elements apply to paragraphs 102.7(1)(a) and (2)(a)
(recommendation 5). The proposed amendment clarifies that there are two physical
eementsin paragraphs 102.7(1)(a) and (2)(a). These physical elements are:

« the person intentionally provides to an organisation resources or material
support; and

 the person does so with the intention of helping the organisation engagein
terrorist activity.

%8 Sheller Committee Report, paragraph 10.50 at page 121; 2006 PJCIS Report, paragraph 5.91 at page
78.

% gheller Committee Report, paragraph 10.50 at page 121

02006 PICIS Report, paragraph 5.91 at page 78
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The proposed amendments also clarify that the fault element of intention appliesto
both these physical elements. Intention is defined in section 5.2 of the Crimina Code
and isthe default fault element for a physical element of an offence that consists only
of conduct (section 5.6 of the Criminal Code). Therefore, athough new paragraphs
102.7(1)(a) and (2)(a) do not specify the fault element, in accordance with section 5.6
of the Criminal Code, in the context of the offence, the person must intentionally
provide to aterrorist organisation resources or material support in order to commit the
offence.
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Clarifying interaction between delivery of humanitarian aid and the
terrorist organisation training offence

Subdivision BA—Declared aid organisations and declared regional aid
organisations

102.8A Declared aid organisationsand declared regional aid organisations

(1) TheMinister may declare, in writing, that:
(a) an organisation isa declared aid organisation; or

(b) an organisation isadeclared regional aid organisation in respect of one
or more particular geographical areas.

(2) TheMinister must not make a declaration under subsection (1) in relation
to an organisation unlessthe Minister is satisfied on reasonable grounds
that:

(a) theorganisationis, or will be, providing humanitarian aid to a
community; and

(b) the benefitsto that community of providing the humanitarian aid
outweigh, or will outweigh, any benefitsthat could be received,
directly or indirectly, by aterrorist organisation asaresult of the
organisation providing the aid.

(3) A declaration under subsection (1) in relation to an organisation may be
made;

(a) onwritten application by the organisation; or

(b) ontheMinister’sown initiative.

(4) If an application for a declaration is made and the Minister does not make
the declar ation, the Minister must refuseto make the declaration.

(5) A declaration made under subsection (1) remainsin forcefor the shorter of
the following periods, unless earlier revoked:

(a) theperiod specified in the declar ation;
(b) 3years.

(6) TheMinister must cause a notice of a declaration made under subsection (1)
to be published in the Gazette.

(7) A declaration made under subsection (1) isnot alegidative instrument.

102.8B Revocation of declaration

(1) TheMinister may, in writing, revoke a declaration in relation to an
organisation if the Minister isno longer satisfied of the mattersin
paragraphs 102.8A(2)(a) and (b) in relation to the or ganisation.

(2) If theMinister revokesunder subsection (1) a declaration under subsection
102.8A(1), the Minister must cause a notice of the revocation to be published
in the Gazette.
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Clarifying interaction between delivery of humanitarian aid and the
terrorist organisation training offence

Ministerial authorisation scheme

Recommendation 16 of the 2006 PJCIS Report recommended certain changes to the
training offence (section 102.5 of the Criminal Code) to ensure the offence does not
capture legitimate activities. The Government supports the recommendation in
principle. The Government proposes an alternative approach and considersit
necessary to develop aministerial authorisation scheme for aid organisations.

Concerns were put to the Sheller Committee and the PJCIS regarding the potential
impact of the training offence on the delivery of humanitarian aid whereitis
suspected terrorist organisations are present in the community during a conflict.
These concerns resulted in recommendations being made by both Committees to
ensure the training offence (section 102.5 of the Criminal Code) does not capture
legitimate training activities such as those provided by humanitarian aid organisations
(recommendation 12 of the Sheller Committee Report and recommendation 16 of the
2006 PJCIS Report).

The Government has considered various options for addressing these concerns
including providing a general exemption to the terrorist organisation offences for the
purposes of providing aid of a humanitarian nature. Such an exemption currently
appliesto the terrorist organisation association offence contained in section 102.8 of
the Criminal Code. However, in the context of the training offence, such an
exemption may be subject to abuse, particularly where support for terrorism is being
provided under the guise of ‘aid’ or charities.

Because of Australia’sinternational obligations to ensure support, resources and
funding are not provided to terrorist organisations, the mgjority of the terrorist
organisation offencesin the Criminal Code would not be suitable for the application
of the proposed exemption. However, given the discussion raised by both the Sheller
Committee and the PICIS in their respective reviews in relation to the training
offence, it is proposed that such a scheme apply to the offence of providing training to
aterrorist organisation (section 102.5). It is proposed that a ministerial authorisation
scheme be established which would alow legitimate and reputable humanitarian aid
organisations to be exempt, in limited circumstances, from the offence of providing
training to aterrorist organisation.

Proposed ministerial authorisation scheme

In response to the discussions which were generated as part of the Sheller Committee
and PJCISreview, it is proposed that a ministerial authorisation scheme be inserted
into Division 102 which enables the Attorney-Genera (as the responsible Minister) to
declare certain aid organisations, either in their entirety, in part or in geographical
regions, exempt from the application of the terrorist organisation training offencein
section 102.5 of the Criminal Code.
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The proposed amendments would require the Attorney-General to make such a
declaration where the Attorney-General is satisfied on reasonable grounds that an
organisation is, or will be:

» providing humanitarian aid to a community; and

» the benefits to that community of providing the humanitarian aid outweigh, or
will outweigh, any benefits that could be received, directly or indirectly, by a
terrorist organisation as a result of the organisation providing the aid.

The proposed amendments allow humanitarian aid organisations to apply to the
Attorney-General for the exemption. They aso allow the Attorney-General to list any
humanitarian aid organisations which he considers meet the statutory criteria. This
scheme addresses the situation where medical training is being provided to a
community where, because of the social makeup of that community, thereisarisk
that such training could indirectly assist aterrorist organisation which is deeply
entrenched within that community, yet the importance of the delivery of the medical
training to the community outweighs the possible benefit to a terrorist organisation.

The proposed amendments would require the Attorney-General to publish such a
declaration in the Gazette. Analogous schemes can be found in section 22 of the
Charter of the United Nations Act 1945 and subsection 9(2) of the Crimes (Foreign
Incursions and Recruitment) Act 1978.

When an exemption is granted by the Attorney-General, that exemption would apply
for three years. This ensuresthat exemptions are reviewed regularly to ensure they
continue to meet the statutory requirements. However, the Attorney-General may
declare the exemption to run for a shorter period. In addition, where the Attorney-
General is no longer satisfied that an organisation meets the statutory criteria, the
proposed amendments allow him to revoke a declaration. Any revocation would aso
need to be published in the Gazette.

It would be appropriate for an organisation or an individual to have the ability to seek
review of the Attorney-Genera’s decision. The decision would be a decision which
may be reviewed under the Administrative Decisions (Judicial Review) Act 1977 in
the same way the Attorney-Genera’ s decision to proscribe aterrorist organisation
under Division 102 of the Criminal Codeis reviewable.
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Exemption in the training offence for declared aid organisations

102.5 Training aterrorist organisation or receiving training from aterrorist
organisation

(1) A person commits an offenceif:
(a) the person intentionally provides training to, or intentionally receives
training from, an organisation; and
(b) the organisation is aterrorist organisation; and
(c) the person isreckless asto whether the organisation is aterrorist
organisation.

Penalty: Imprisonment for 25 years.

(2) A person commits an offenceif:
(a) the person intentionally provides training to, or intentionally receives
training from, an organisation; and
(b) the organisation is aterrorist organisation that is covered by paragraph (b)
of the definition of terrorist organisation in subsection 102.1(1).

Penalty: Imprisonment for 25 years.
(3) Subject to subsection (4), strict liability applies to paragraph (2)(b).
(4) Subsection (2) does not apply unless the person is reckless as to the circumstance
mentioned in paragraph (2)(b).
Note: A defendant bears an evidential burden in relation to the matter in subsection (4) (see
subsection 13.3(3)).
(5) Subsections (1) and (2) do not apply if the training was provided by:
(a) an organisation that, at the timethetraining was provided, was a
declared aid organisation; or
(b) an organisation that, at the timethe training was provided, was a
declared regional aid organisation in respect of the geographical area
in which thetraining was provided.

Note: A defendant bearsan evidential burden in relation to the mattersin subsection (5)
(see subsection 13.3(3)).

Definitions of ‘declared aid organisation’ and ‘ declared regional aid
organisation’ in Division 102

102.1 Definitions
(1) Inthis Division:
declared aid organisation means an or ganisation declared by the Minister to

be a declared aid organisation under paragraph 102.8A(1)(a).

declared regional aid organisation means an organisation declared by the
Minister to be a declared regional aid organisation under paragraph
102.8A(1)(b).
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Exemption in the training offence for declared aid organisations

Section 102.5 of the Criminal Code contains two offences which criminalise
intentionally providing training to or receiving training from aterrorist organisation.

Thefirst offence in subsection 102.5(1) applies where a person is reckless as to
whether the organisation to which the training is being provided, or from which the
training is being received, is aterrorist organisation as defined in section 102.1 of the
Criminal Code.

The second offence would be committed if a person intentionally provides training to,
or intentionally receives training from, aterrorist organisation and the person is
reckless as to whether the organisation is listed as a terrorist organisation in the
Criminal Code Regulations 2002.

The fault element of recklessness which is applied to paragraphs 102.5(1)(c) and
(2)(b) is defined in section 5.4 of the Criminal Code. Therefore, in order to commit
the offences, a person must be aware of a substantial risk that the organisationisa
terrorist organisation, or isalisted terrorist organisation in the Criminal Code
Regulations 2002, unless the person has amistaken belief as strict liability appliesto
paragraph 102.5(2)(b).**

The proposed subsection 102.5(5) would provide an exemption to the terrorist
organisation training offences in subsections 102.5(1) and (2), if the training was
being provided in accordance with an authorisation made by the Attorney-General
under proposed section 102.8A. The exemption provided for in proposed subsection
102.5(5) would apply to adeclared aid or declared regiona aid organisation as well as
to any member of such a declared organisation.

As subsection 102.5(5) is a defence to the offences in subsections 102.5(1) and (2), in
accordance with subsection 13.3(3) of the Criminal Code, the defendant seeking to
rely on the defence would bear the evidential burden in establishing the defence. This
is because the information necessary to establish the defence will often be within the
unique knowledge of the defendant.

Section 13.6 of the Criminal Code defines evidential burden to mean the burden of
adducing or pointing to evidence that suggests a reasonable possibility that the matter
exists or does not exist.

Definitions of ‘ declared aid organisation’ and ‘declared regional aid
organisation’ in Division 102

The proposed amendments insert definitions of ‘ declared aid organisation’ and
declared regional aid organisation’ into section 102.1, which contains definitions
relevant to Division 102 (Terrorist Organisations). The proposed amendments clarify

3L Strict liability is defined in section 6.1 of the Criminal Code and the defence of mistake of fact is
defined in section 9.2 of the Criminal Code. It is noted that as part of the Government’s response to the
PJCI S reports, the Government will refer the issue of applying strict liability to the terrorist
organisation offences to the National Security Legislation Monitor once appointed.
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that, for the purposes of Division 102, a‘ declared aid organisation’ is an organisation
declared to be adeclared aid organisation by the Minister under paragraph
102.8A(1)(a). Similarly, a“‘declared regional aid organisation’ is an organisation
declared by the Minister to be a declared regiona aid organisation under paragraph
102.8A(1)(b).
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Part 5 Miscellaneous amendments to Part 5.3 of the Criminal
Code

Part 5 contains amendments to definitional provisions within Part 5.3 of the Criminal
Code Act 1995 (Criminal Code) to implement the Government’s policy of ensuring
equality of same sex partnershipsin Commonwealth legislation. The mgjority of this
policy was implemented through the enactment of the Same-Sex Relationships (Equal
Treatment in Commonwealth Laws—General Law Reform) Act 2008.

The proposed amendments ensure that the definitions in the Acts Interpretation Act
1901 (Acts Interpretation Act) of defacto partner, child, step-parent and step-child
apply or arereplicated in the Criminal Code.

These definitions are important in the Crimina Code as they apply to the terrorist
organisation association offence in section 102.8 and to the preventative detention
regime in Division 105 of Part 5.3 of the Criminal Code. These definitions form part
of important safeguards within the terrorist organisation association offence and
preventative detention regime.
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Application of definition of defacto partner and related definitions to
Part 5.3

100.5 Application of Acts Interpretation Act 1901

(1) TheActs Interpretation Act 1901, asin force on the day on which Schedule 1 to
the Criminal Code Amendment (Terrorism) Act 2003 commences, appliesto this
Part.

(2) Amendments of the Acts Interpretation Act 1901 made after that day do not
apply to this Part.

(3) Despitesubsections (1) and (2), sections 22A, 22B and 22C of the Acts
I nterpretation Act 1901 apply to thisPart.

102.1(1) close family member of a person means:
(a) the person’s spouse-defacto-spouse-or-same-sexparther or defacto
partner; or
(b) aparent, step-parent or grandparent of the person; or
(c) achild, step-child or grandchild of the person; or
(d) abrother, sister, step-brother or step-sister of the person; or
(e) aguardian or carer of the person.

Note:  Seealso subsection (19).

102.1(19) For the purposes of this Division, the close family members of a person are
taken to include thefollowing (without limitation):

(a) adefacto partner of the person;

(b) someonewho isthe child of the person, or of whom the person isthe
child, because of the definition of childin the Dictionary;

(c) anyone else who would be a member of the person’sfamily if someone
mentioned in paragraph (a) or (b) istaken to be a close family member
of the person.

105.35 Contacting family members etc.

(1) The person being detained is entitled to contact:
(8) oneof hisor her family members; and
(b) if he or she:
(i) liveswith another person and that other person is not afamily
member of the person being detained; or

(i) liveswith other people and those other people are not family members
of the person being detained;

that other person or one of those other people; and

(c) if he or sheis employed—his or her employer; and

(d) if he or she employs people in a business—one of the people he or she
employsin that business; and

(e) if he or she engages in a business together with another person or other
people—that other person or one of those other people; and

(f) if the police officer detaining the person being detained agrees to the
person contacting another person—that person;
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Amendment to section 100.5

Currently, section 100.5 of the Criminal Code provides that the Acts Interpretation
Act, asit wasin force on the day Schedule 1 to the Criminal Code Amendment
(Terrorism) Act 2003 commenced, appliesto this part. Asaresult, no amendmentsto
the Acts Interpretation Act 1901 made after that day apply to this Part. This provision
relates to the reference of powers for terrorism matters from the States and Territories
which originally underpinned Part 5.3 of the Criminal Code.

The proposed amendments to paragraph 100.5 will enable recognition of the new
definition of ‘de facto partner’ which was inserted into the Acts Interpretation Act by
the Same-Sex Relationships (Equal Treatment in Commonwealth Laws —
Superannuation) Act 2008. The new definition of de facto partner encompasses
members of both same-sex and opposite-sex de facto relationships. This amendment
will implement the Commonwealth Government’ s policy to remove all discrimination
against same-sex couples while the remainder of the Acts Interpretation Act asit was
in force at that time will continue to apply.

Amendments to section 102.1

Subsection 102.1(1) of the Criminal Code contains the definition of close family
member. Thisdefinition isimportant in the context of the terrorist organisation
association offence in section 102.8 of the Criminal Code. Subsection 102.8(4) of the
Criminal Code provides that the terrorist organisation association offence does not
apply if the association is with a close family member and relates only to a matter that
could reasonably be regarded (taking into account the person’s cultural background)
as amatter of family or domestic concern (section 102.8).

Currently paragraph 102.1(1)(a) provides that a close family member consists of the
‘person’s spouse, de facto spouse or same sex partner’.

The proposed amendments will remove the words ‘ de facto spouse or same sex
partner’ and replace them with an updated definition of ‘de facto partner’. Such an
amendment will align the Criminal Code with the Acts Interpretation Act. The
definition of ‘de facto partner’ in the Acts Interpretation Act applies to de facto
relationshi ps whether the parties to the relationship are of the same-sex or opposite-
Sex.

To avoid doubt, it is proposed that paragraph 102.1(19) be inserted to emphasise the
definition of close family member located in paragraph 102.1(1).

The current definition of ‘close family member’ could be discriminatory as it may not
extend to relationships between a child and their co-mother or co-father’s relatives.
The policy intention is to ensure same-sex parents and their families are recognised as
part of the child's family consistently across Commonwealth legidlation. This
provision will ensure that the definition of close family member includes relationships
traced through the child-parent relationship and will thus ensure that same-sex parents
and their families are recognised as ‘relatives' of the child.
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by telephone, fax or email but solely for the purposes of |etting the person
contacted know that the person being detained is safe but is not able to be

contacted for the time being.

(2) Toavoid doubt, the person being detained is not entitled, under subsection (1), to
disclose:
(a) thefact that a preventative detention order has been made in relation to the
person; or
(b) thefact that the person is being detained; or
(c) the period for which the person is being detained.

(3) Inthissection:

family member of a person means:
(8) the person’s spouse, defacto-spouse-or-same-sex-parther or defacto
partner; or
(b) aparent, step-parent or grandparent of the person; or
(c) achild, step-child or grandchild of the person; or
(d) abrother, sister, step-brother or step-sister of the person; or
(e) aguardian or carer of the person.

(4) For the purposes of this section, the family members of a person aretaken
toinclude the following (without limitation):

(a) adefacto partner of the person;

(b) someonewho isthe child of the person, or of whom the person isthe
child, because of the definition of childin the Dictionary;

(c) anyone else who would be a member of the person’sfamily if someone
mentioned in paragraph (a) or (b) istaken to be afamily member of
the person.
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Amendments to section 105.35

Subsection 105.35(3) of the Criminal Code contains the definition of family member.
This definition isimportant in the context of the preventative detention regime as
section 105.35 contains an essential safeguard by ensuring that a person being
preventatively detained has the right to contact family members.

Currently paragraph 105.35(3)(a) provides that a family member consists of the
‘person’s spouse, de facto spouse or same sex partner’.

The proposed amendments will remove the words ‘ de facto spouse or same sex
partner’ and replace them with an updated definition of ‘de facto partner’. Such an
amendment will align the Crimina Code with the Acts Interpretation Act. The
definition of ‘de facto partner’ in the Acts Interpretation Act appliesto de facto
relationshi ps whether the parties to the relationship are of the same-sex or opposite-
Sex.

This amendment will ensure that the Commonwealth Government’s policy of
ensuring equality of same sex partnershipsisreplicated in the Criminal Code.

It is aso proposed that subsection 105.35(4) be inserted to ensure that the definition
of family member in subsection 105.35(3) includes relationships that are traced
through the child-parent relationship.

The current definition of ‘family member’ could be discriminatory asit may not
extend to relationships between a child and the child’'s co-mother or co-father's
relatives. The policy intention isto ensure same-sex parents and their families are
recognised as part of the child’s family consistently across Commonwealth
legidlation.
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Dictionary in the Criminal Code

child: without limitingwho is a child of a person for the purposes of this
Act, someoneisthe child of a person if he or sheisa child of the person
within the meaning of the Family Law Act 1975.

step-child: without limiting who is a step-child of a person for the purposes
of this Act, someonewho isa child of a defacto partner of the person isthe
step-child of the person, if he or shewould be the person’s step-child except
that the person isnot legally married to the partner.

step-parent: without limiting who is a step-par ent of a person for the

pur poses of this Act, someone who isa de facto partner of a parent of the
person isthe step-parent of the person, if he or shewould bethe person’s
step-parent except that he or sheisnot legally married to the person’s
parent.
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Dictionary in the Criminal Code

New definition of child

A new definition of ‘child’ is proposed to be inserted into the Criminal Code
dictionary. The effect of this definition will be that in addition to children within the
ordinary meaning of the term, the provision will include a new class of children
within the meaning of the Family Law Act 1975 as amended by the Family Law Act
Amendment (De Facto Financial Matters and Other Measures) Act 2008. The Family
Law Act 1975 has rules about the parentage of children, including those born
following artificial conception procedures. The meaning of ‘child’ in the Family Law
Act 1975 will include children:

* born to awoman as the result of an artificial conception procedure while that
woman was married to, or was a de facto partner of another person (whether
of the same or opposite sex), and

« who are children of aperson because of an order of a State or Territory court
made under a State or Territory law prescribed for the purposes of
section 60HB of the Family Law Act 1975, giving effect to a surrogacy
agreement.

Thiswill ensure that the children of same-sex couples are recognised consistently
across Commonwealth laws.

New definition of step-child

A new definition of ‘step-child’ is proposed to be inserted into the Criminal Code
Dictionary. The ordinary meaning of ‘stepchild’ isa‘child of a husband or wife by a
former union’. As same-sex couples cannot marry, the child of one member of the
couple by aformer relationship cannot be considered to be the other member of the
couple' s stepchild. Thisisalso the case for children of opposite-sex de facto partners
by a former relationship.

The proposed amendment would expand the definition of ‘stepchild’ to include a
child of an opposite-sex or same-sex de facto partner by aformer relationship. Thisis
achieved by providing that a‘ stepchild’ includes a child who would be the stepchild
of aperson who is the de facto partner of aparent of the child, except that the person
and the parent are not legally married. It is not necessary to establish that the person
and the parent are capable of being legally married. The definitionisinclusive and
does not limit who is a stepchild for the purposes of the Criminal Code. Theinsertion
of this definition ensures that stepchildren of both opposite-sex and same-sex de facto
relationships are recognised for the purposes of the Criminal Code.

New definition of step-parent

A new definition of *step-parent’” is proposed to be inserted into the Criminal Code
dictionary. The ordinary meaning of ‘ step-parent’ is a‘ spouse of a parent of achild by
aformer union’. Assame-sex couples cannot marry, a same-sex de facto partner of a
parent cannot be considered to be a step-parent of a child born into a former
relationship of the parent, de facto or otherwise. This also applies to opposite-sex
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de facto partners of parents of children who are born into a former relationship of the
birth parent, de facto or otherwise.

The proposed amendment would expand the definition of ‘ step-parent’ (where
relevant) to include a same-sex or opposite-sex de facto partner of a parent of a child
by aformer relationship. Thisisachieved by providing that the partner isa‘ step-
parent’ where that partner would be the child’ s step-parent, except that the partner and
the parent are not legally married. It is not necessary to establish that the partner and
the parent are capable of being legally married.

The definition isinclusive and does not limit who is a step-parent for the purposes of
the Criminal Code. The insertion of this definition ensures that step-parents of
children of both opposite-sex and same-sex de facto relationships are recognised for
the purposes of the Criminal Code.

83



THISPAGE ISINTENTIONALLY BLANK



Chapter 2 Amendments to the Crimes Act
1914

Chapter 2 contains proposed amendments to the Crimes Act 1914 including:

« amendments to the police arrest, questioning and investigation powers in Part
1C;

* amendmentsto Part 1AA to provide for an emergency search power when
investigating terrorism and to provide greater flexibility for re-entry under a
search warrant; and

« amendmentsto section 15AA to provide for aright of appeal in bail cases.

The proposed amendments to Part 1C of the Crimes Act 1914 arise from recent
operational experience in counter-terrorism investigations and cases. The
Government considers it necessary that lessons be learned from counter-terrorism
investigations and cases. Implementing lessons |earned should provide for an
ongoing effective and sustainable national security and counter-terrorism framework.

The proposed amendments to Part 1C of the Crimes Act 1914 also respond to the
findings of the Inquiry by the Hon John Clarke QC into the case of Dr Mohamed
Haneef (Clarke Inquiry). The proposed amendments will clarify the original policy
intent of the terrorism investigation powers and improve the practical operation of
Part 1C for the police, legal practitioners and the courts.
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Part 1 Amendments to the investigation regime for terrorism
offences in Part 1C of the Crimes Act 1914

Part 1 of this Chapter addresses proposed amendments to Part 1C of the Crimes Act
1914, which provides for the arrest, questioning and investigation powers of law
enforcement officers when investigating a Commonweal th crime.

The provisionsin Part 1C were considered by the Hon John Clarke QC, who was
appointed by the Commonwealth Attorney-General to conduct an independent inquiry
into the case of Dr Mohamed Haneef. Mr Clarke produced a Report (the Clarke
Report) on hisinquiry, which was tabled in Parliament on 23 December 2008.%? One
aspect of the Report looked at deficienciesin the relevant laws of the Commonwesalth
that were connected to Dr Haneef's case, including Part 1C of the Crimes Act 1914.%
His report identified what he perceived to be ‘problem areas’ in Part 1C, noting the
“need to strike a balance between civil liberties and the threat to public safety arising
from terrorism.’®*

In response to this aspect of the Clarke Report, the Commonwesalth Government is
reviewing the relevant provisionsin Part 1C, and their interaction with section 3W of
the Crimes Act 1914, taking into account the issues discussed in the Report.

History of Part 1C of the Crimes Act 1914

At common law, a person must be brought before ajudicial officer following arrest as
soon as reasonably practicable. A person who is arrested may be detained only for the
purpose of bringing the person before ajudicia officer to be dealt with according to
law. This common law principle was restated in Williams v R [1987] HCA 36; (1986)
161 CLR 278.

In Williams, the High Court looked at the issue of whether a suspect, after his arrest,
was detained longer than was reasonably necessary to enable him to be brought before
amagistrate. The relevant State law had provided that the suspect should be taken
before ajustice as soon as practicable. The High Court held that ‘as soon as
practicable’ gave no power to question an arrested person about the offence for which
he had been arrested or other offences, and did not make justifiable a delay which
resulted only from the fact that the arresting officers wished to question him. If
legislation were to abrogate the common law principle, it needed to be very clear.®

Following the High Court decision in Williams, Part 1C was inserted into the Crimes
Act 1914 to make it clear that an arrested person may be detained, prior to being
brought before a magistrate or other judicia officer, for the purpose of:

* investigating whether that person committed the offence for which they were
arrested, and/or

% The Report of the Inquiry into the case of Dr Mohamed Haneef (the Clarke Report) is available at
http://www.haneefcasei nquiry.gov.au/.

3 The Clarke Report, pages 231-255.

3 The Clarke Report, page 231.

S Williams v R (1986) 161 CLR 278 per Wilson J and Dawson J at page 304 and 313.
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* investigating whether the person committed another Commonwealth offence that
an investigating official suspectsthem of committing.

Part 1C provides aframework for how a person can be detained and questioned once
they have been arrested for a Commonwealth offence. It also contains important
investigatory safeguards to balance the practical consideration that police should be
able to question a suspect about an offence before they are brought before ajudicial
officer.

Part 1C was amended in 2004 by the Anti-Terrorism Act 2004. The purpose of the
amendments was to provide for alonger investigation period for investigations of
terrorism offences, and provide for additional types of time which were excluded
from the investigation period. Rather than creating a separate regime for the
investigation of terrorism offences, the terrorism provisions were built into the
existing Part 1C structure with many of the provisions being based on the existing
provisionsin Part 1C.

Comparative approachesto arrest and detention in the US, UK and Canada
The United States (US)

In relation to US citizens, the Federal Rules of Criminal Procedure (US) provide that
aperson arrested for afedera offence must be brought before a magistrate ‘ without
unnecessary delay’ .*® This has been generally interpreted to mean 48 hours. Non-US
citizens can be detained without arrest if the US Attorney-Genera has reasonable
grounds to believe they endanger national security.®” In this situation, criminal
charges or deportation proceedings must be brought against the person within 7 days
or the person will be released. If unable to be deported, the person can remainin
custody if they are considered athreat to the community or national security, for an
undefined period of time. However, thereis areguirement this be reviewed by the
Attorney-General every 6 months.

Under the Bush Administration, the US sought to justify pre-charge detention of
terrorist suspects by arguing that thiswas justified by the law that applies during
armed conflict, i.e. international humanitarian law. The Bush Administration based
its detention of persons held at Guantanamo Bay on the * Authorization for the Use of
Military Force' (AUMF),® informed by its interpretation of the principles of
international humanitarian law. Under the AUMF, the President has authority to
detain persons who he determines planned, authorised, committed, or aided the
terrorist attacks that occurred on September 11, 2001, and persons who harboured
those responsible for the September 11 attacks. A terrorist suspect could potentially
be held indefinitely, without being charged with a criminal offence.

This position has been criticised as being inconsistent with fair tria rights under
international law, and the international law prohibition on arbitrary detention. On

% Federal Rules of Criminal Procedure (USA), Chapter Il Rule 5. These rules govern the procedurein
all criminal proceedingsin the United States district courts, the United States courts of appeals, and the
Supreme Court of the United States.

3 Immigration and Nationality Act (USA), section 236A (as amended by section 412 of the USA
Patriot Act 2001).

% pub.L. 107-40, 115 Stat. 224 (2001)
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22 January 2009, US President Obama issued two Executive Orders initiating reviews
to determine the appropriate disposition for the detainees held at Guantanamo Bay
and to develop a prospective detention policy. 3 We understand these reviews are
ongoing.

United Kingdom (UK) and Canada

Common law countries, such as the UK and Canada, have placed pre-charge detention
directly into their respective criminal legisiation.** Thislegislation applies to the pre-
charge detention of both citizens and non-citizens aike and places limits on the
authority to detain individuals beyond a specified time without charge.

Proposed amendments to Part 1C of the Crimes Act 1914

Public comment is welcome on the proposed amendments to Part 1C of the Crimes
Act 1914, which draw upon the suggestions for reform made in the Clarke Report and
are aimed at achieving the following objectives:

* clarify the interaction between the power of arrest without warrant under
section 3W with the powers of investigation under Part 1C

» set amaximum 7 day limit on the amount of time that can be specified
under section 23CB and disregarded from the investigation period when a
person has been arrested for aterrorism offence (often referred to as ‘ dead
time')

* clarify how the investigation period and time that is disregarded from the
investigation period are calculated, and

« clarify the procedures that apply when making an application to extend the
period of investigation or apply for a period of time to be specified under
section 23CB.

Although the issues raised in the Clarke Report focussed on the provisionsin Part 1C
that relate to the investigation of terrorism offences, some of the issuesidentified in
the Report apply equally to provisionsin Part 1C that relate to the investigation of
non-terrorism offences. Therefore, many of the proposed amendments to the
terrorism provisions are also proposed for the non-terrorism provisions.

% Executive Orders 13492 and 13493.
“ Terrorism Act 2000 (UK) (Schedule 8), Criminal Code C-46 (Canada) (section 503(1)).
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Part |C — Investigation of Commonwealth Offences
Division 1 - Introduction

23 Outline of thisPart

(1) ThisPart:
(a) providesfor the detention of people arrested for Commonweslth offences
(see Division 2); and
(b) imposes obligations on investigating officialsin relation to:
(i) people arrested for Commonwealth offences; and
(i) certain other people who are being investigated for Commonwealth
offences;
(see Division 3).

(2) Toavoid doubt, this Part does not confer any power to arrest a person.

(3) Toavoid doubt, only a person arrested for a Commonwealth offence may be
detained under this Part.

23A Application of Part

(1) Any law of the Commonwealth in force immediately before the commencement
of this Part, and any rule of the common law, has no effect so far asit is
inconsistent with this Part.

(2) ThisPart does not exclude or limit the operation of alaw of a State or Territory
so far asit can operate concurrently with this Part.

(3) In subsection (2):

law of a Sate or Territory includes such alaw that is given a particular
application by alaw of the Commonwealth.

(4) Where alaw of a State or Territory would, apart from this subsection, require the
electronic recording of confessional evidence in relation to a Commonwealth
offence (whether or not expressed as a condition of the admissibility of that
evidence), that requirement ceases to apply on the commencement of this Part.

(5) Theprovisions of this Part, so far as they protect theindividual, are in addition
to, and not in derogation of, any rights and freedoms of the individual under a
law of the Commonwealth or of a State or Territory.

(6) If an offence against alaw of the Australian Capital Territory is punishable by
imprisonment for a period exceeding 12 months and the investigating official
concerned isamember or special member of the Australian Federal Police, this
Part appliesto that offence as if:

(8 referencesto Commonwealth offences included references to that offence;
and

(b) referencesto alaw of the Commonwealth included referencesto alaw of
that Territory.
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23AA How thisPart appliestothe Antarctic Territories

(1) ThisPart appliesinrelation to a person as if he or she were arrested on arrival in
a State or Territory if:

(a) the person was arrested within the Australian Antarctic Territory or the
Territory of Heard Island and McDonald Islands; and

(b) the person was brought, while under arrest, to the State or Territory; and
(c) thisPart appliesin the State or Territory.

(2) ThisPart appliesin relation to a person asif he or she first became a protected
suspect on arrival in a State or Territory if:

(a) the person was a protected suspect within the Australian Antarctic
Territory or the Territory of Heard Island and McDonald Islands; and

(b) the person travelled, while a protected suspect, to the State or Territory;
and

(c) thisPart appliesin the State or Territory.

(3) This Part does not otherwise apply within the Australian Antarctic Territory or
the Territory of Heard Island and McDona d Islands.
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23B Definitions
(1) InthisPart:

Aboriginal legal aid organisation means an organisation that provides legal
assistance to Aboriginal persons and Torres Strait Islanders, being an
organisation identified in the regulations for the purposes of this definition.

arrested: a person isarrested if:
(a) thepersonisarrested for a Commonwealth offence; and
(b) theperson’sarrest hasnot ceased under subsection (3) or (4); and
(c) theperson hasnot been released.

authorising officer, in relation to an investigating official, means:

(a) if theinvestigating official isa member or special member of the
Australian Federal Police—a person for the time being holding office or
acting as.

(i) the Commissioner; or
(i) a Deputy Commissioner; or
(iii) amember or special member of the Australian Federal Police
who isof therank of superintendent or higher; or

(b) if theinvestigating official isa member of the policeforce of a State or
Territory—a person for the time being holding office or acting as:
(i) the Commissioner or the person holding equivalent rank; or
(il) an Assistant Commissioner or a person holding equivalent rank;
or

(iii) asuperintendent or a person holding equivalent rank; of the
policeforce of that Stateor Territory.

Commonwealth offence means:

(a) an offence against alaw of the Commonwealth, other than an offence that
isaservice offence for the purposes of the Defence Force Discipline Act
1982; or

(b) aState offencethat has afederal aspect.

inform, in relation to an investigating official informing a person who is under
arrest or a protected suspect, means notify the person:

(a) inalanguage in which the person is able to communicate with reasonable
fluency; and

(b) inamanner that the official has reasonable grounds to believe is a manner
that the person can understand having regard to any apparent disability the
person has.

investigating official means:
(@) amember or special member of the Australian Federa Police; or
(b) amember of the police force of a State or Territory; or

(c) aperson who holds an office the functions of which include the
investigation of Commonwealth offences and who is empowered by alaw
of the Commonwealth because of the holding of that office to make arrests
in respect of such offences.
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Division 1 - Introduction
Revised definitions of ‘arrested’ and ‘under arrest’

The powers of detention under Part 1C only apply where the person is under avalid
state of arrest. However, the Clarke Report highlighted there has been some
uncertainty as to how the power of arrest under existing section 3W in Part 1AA
interacts with the provisions in Part 1C (see proposed amendments to section 23C for
adetailed discussion of thisissue).

Currently, subsection 23B(1) of the Crimes Act 1914 defines that a person is
‘arrested’ if the person has been arrested for a Commonwealth offence and the
person’s arrest has not ceased under subsection (3) or (4). The definition of ‘under
arrest’ issimilar. It is proposed that both of these definitions be amended to include
the phrase ‘ the person has not been released’ to clarify that a person may be arrested
or under arrest where that person’s arrest has not ceased under subsection (3) or (4)
and the person has not been released under other circumstances.

This revised definition makesit clear that a person could be released under other
circumstances. For example, the person could be released under subsection 3W(2)
which provides for the release of an arrested person if the police no longer believe on
reasonabl e grounds that the person committed an offence. The proposed amendment
will, in conjunction with the more substantial amendments to proposed sections 23C
and 23DB, clarify that a person is not arrested for a Commonwealth offence if the
person has been rel eased under subsection 3W(2).

New definition of ‘authorising officer’

Currently, an investigating official may apply for an extension of the investigation
period for aterrorism offence under section 23DA of the Crimes Act 1914 or for a
specified period of time to be disregarded from the investigation period under section
23CB. The Clarke Report stated that ‘there is a strong case for requiring the
application to be made by more senior officers, trained in the process and familiar
with al the facts, including those arising in sensitive material.”** The Report
suggested that the task of settling the documents and making the applications for this
purpose should be entrusted only to a senior officer at aminimum at inspector level.*?

It istherefore proposed that an additional safeguard isincluded in these provisions, so
that before an investigating official may make an application under section 23CB or
23DA the application must be approved by a senior member of the Australian Federal
Police (AFP) or senior member of a State or Territory police force (State police as
well asthe AFP utilise the terrorism provisions under Part 1C) (see proposed new
sections 23DC and 23DE). A senior AFP member would be defined in section 23B to
include the Commissioner of the AFP, a Deputy Commissioner of the AFP, or an
AFP member of or above the rank of Superintendent. A senior State member of a
State or Territory police force would include the equivalent of these levels.

“ The Clarke Report, page 251.
“2 The Clarke Report, page 252.
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investigation period means the investigation period prescribed by section 23C or
23DB, asthe case requires.

judicial officer, in relation to a person who is arrested, means:
(a) amagistrate; or
(b) ajusticeof the peace; or

(c) aperson authorised to grant bail under the law of the State or
Territory in which the person was arrested.

protected suspect has the meaning given by subsection (2).
guestion has the meaning given by subsection (6).

serious Commonwealth offence means a Commonwealth offencethat is
punishable by imprisonment for a period exceeding 12 months.

tape recording means audio recording, video recording or recording by other
electronic means.

under arrest: a person isunder arrest if:
(a) the person isarrested for a Commonwealth offence; and
(b) the person’sarrest has not ceased under subsection (3) or (4); and
(c) the person has not been released.

(2) A personisaprotected suspect if:
(8) the person isinthe company of an investigating officia for the purpose of
being questioned about a Commonwealth offence; and
(b) the person has not been arrested for the offence; and
(c) oneor more of the following appliesin relation to the person:

(i) theofficial believesthat thereis sufficient evidence to establish that
the person has committed the offence;

(i) the official would not allow the person to leave if the person wished
to do so;

(iii) the official has given the person reasonable grounds for believing that
the person would not be allowed to leave if he or she wished to do so;
and

(d) none of the following appliesin relation to the person:

(i) theofficial isperforming functionsin relation to persons or goods
entering Australia, and the official does not believe that the person has
committed a Commonwealth offence;

(i) theofficia is performing functionsin relation to persons or goods
leaving Australia, and the official does not believe that the person has
committed a Commonwealth offence;

(iii) theofficial isexercising a power under alaw of the Commonwealth to
detain and search the person;

(iv) theofficia isexercising a power under alaw of the Commonwealth to
require the person to provide information or to answer questions; and

(e) the person has not ceased to be a suspect under subsection (4).
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Definition of ‘judicial officer’

‘Judicial officer’ is currently defined in subsections 23C(9) and 23CA(10) and
referred to in subsection 23CB(3) to mean a magistrate, justice of the peace or a
person authorised to grant bail under the law of the State or Territory in which the
person was arrested. A person ceases to be arrested once they have been brought
before ajudicia officer.

The proposed amendment will simply locate this definition at the beginning of

Part 1C so that the term is centrally located with the other definitions specific to
Part 1C.
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(3) A person ceases, for the purposes of this Part, to be arrested for a Commonwealth
offence if the person isremanded in respect of that offence by ene-of-thefellewing:

ajudicial officer otherwisethan under any of the following provisions of the
Service and Execution of Process Act 1992:

(a) paragraph 83(3)(b), (4)(b), (8)(a) or (8)(b);
(b) subsection 83(12);

(c) paragraph 83(14)(a);

(d) subparagraph 84(4)(a)(ii) or (6)(a)(i).

(4) A person ceases, for the purposes of this Part, to be arrested or a protected suspect if:
(8 aninvestigating official believes on reasonable grounds that the personis
voluntarily taking part in covert investigations; and
(b) those covert investigations are being conducted by the officia for the
purpose of investigating whether another person has been involved in the
commission of an offence or suspected offence (whether a Commonwealth
offence or not).

(5) Subsection (4) does not prevent the person from being re-arrested or again becoming
a protected suspect.

(6) Inthis Part, areference to questioning a person:

(a) isareference to questioning the person, or carrying out an investigation (in
which the person participates), to investigate the involvement (if any) of the
person in any Commonwealth offence (including an offence for which the
person is not under arrest); and

(b) does not include areference to carrying out a forensic procedure on the
person under Part ID.
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Division 2--Power s of detention

Note:  The powersin this Division only apply in relation to people under arrest. They do not apply in relation to
protected suspects.

Subdivision A—Non-terrorism offences

23C Period-of-arrest-if-arrested-fornon-terrorism-offence

Period of investigation if arrested for a non-terrorism offence

(1) If apersonisarrested for a Commonwealth offence (other than aterrorism offence), the
following provisions apply.
Note: A person would not be arrested for a Commonwealth offenceif, for example, the person

has been released under subsection 3W(2) —see the definition of arrested in subsection
23B(1).

(2) The person may be detained for the purpose of investigating either or both of the
following:
(8 whether the person committed the offence;
(b) whether the person committed another Commonwealth offence that an
investigating officia reasonably suspects [reasonably believes] that the person haste
have committed.

(2A) Subsection (2) ceasesto apply at the end of the investigation period, but that
cessation does not affect any other power to detain the person in relation tothe
arrest.

(3) If the person isnot released within the investigation period, the person must be
brought before ajudicial officer within theinvestigation period or, if it isnot
practicableto do so within theinvestigation period, as soon as practicable after the
end of the investigation period.

(4) For the purposes of this section, but subject to subsections (6) and (7), the investigation
period begins when the person is arrested, and ends at a time thereafter that is reasonable,
having regard to all the circumstances, but does not extend beyond:

(a) if the person is or appearsto be under 18, an Aboriginal person or aTorres
Strait Islander--2 hours; or

(b) in any other case--4 hours;
after the arrest, unless the period is extended under section-23D section
23DA.

(5) Inascertaining any period of time for the purposes of this section, regard shall be had to
the number and complexity of matters being investigated.
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Restructure of Division 2 of Part 1C (Powers of detention)

Currently, Division 2 of Part 1C (Powers of detention) includes provisions relating to
the investigation of both terrorism and non-terrorism offences. Thisis because the
terrorism provisions were built into the existing Part 1C provisions.

To facilitate a clearer understanding of the provisions, it is proposed that the terrorism
and non-terrorism provisionsin Division 2 of Part 1C should be separated into two
separate subdivisions. Subdivision A would deal with the investigation of non-
terrorism offences, and Subdivision B would deal with the investigation of terrorism
offences.

New Subdivision A — Non-terrorism offences
Period of investigation if arrested for an offence

Interaction between existing sections 3W and paragraphs 23C(2)(b) and 23CA(2)(b)

There has been some uncertainty as to how the power of arrest under existing section
3W interacts with the provisions in Part 1C that specify the period for which a person
can be detained before they are brought before a magistrate or judicial officer.

Subsection 3W(1) provides that a constable may, without warrant, arrest a person for
an offenceif the constabl e believes on reasonable grounds that the person has
committed or is committing a Commonwealth offence (including a terrorism offence),
and that proceedings by summons against the person would not achieve one or more
specified purposes, including ensuring the appearance of the person before acourt in
respect of the offence. Subsection 3W(2) provides that if the constable in charge of
the investigation ceases to hold this belief, then the person must be rel eased.

The powers of detention under Part 1C only apply where the person is under avalid
state of arrest.”® The provisionsin Part 1C set out relevant requirements and
safeguards to ensure that a reasonabl e pre-charge investigation period can occur
before the person must be brought before a magistrate.

Subsection 23C(2) provides for the person to be detained for the purpose of
investigating whether the person committed the offence for which they were arrested,
or whether the person committed another offence that an investigating official
reasonably suspects the person to have committed. Similarly, paragraph 23CA(2)
provides for the person to be detained for the purpose of investigating whether the
person committed the terrorism offence for which they were arrested, or whether the
person committed another terrorism offence that an investigating official reasonably
suspects the person to have committed.

* Thisis supported by subsection 23(3) which states that only a person arrested for a Commonweslth
offence may be detained under Part 1C. The note under Division 2 (Powers of detention) also states
that “The powersin this Division only apply in relation to people under arrest.” Furthermore, sections
23C(1) and 23CA(1) state that those provisions only apply if a person is arrested for an offence.

101



Draft amendments Crimes Act 1914
Amendmentsto Part 1C

(6) If the person has been arrested more than once within any period of 48 hours, the
investigation period for each arrest other than the first is reduced by so much of any of the
following periods as occurred within that 48 hours:

(a) any earlier investigation period or periods under this section;
(b) any earlier investigation period or periods under seetior-23CA: section
23DB.

(6A) However, in relation to each first arrest, disregard subsection (6) for any later arrest if:
(a) thelater arrest isfor a Commonwealth offence:

(i) that was committed after the end of the person's period of detention
under this Part for the first arrest; or

(ii) that arosein different circumstances to those in which any
Commonwealth offence to which the first arrest relates arose, and
for which new evidence has been found since the first arrest; and

(b) the person's questioning associated with the later arrest does not relate to:
(i) aCommonwealth offence to which the first arrest relates; or
(ii) thecircumstancesin which such an offence was committed.
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The Clarke Report suggested it is possible for some to misinterpret subsections
23C(2) and 23CA(2) to mean that once a person is arrested, the person can be
detained in the circumstances set out in paragraphs 23C(2)(b) and 23CA(2)(b),
regardless of whether the requisite belief under section 3W ismaintained. The Clarke
Report suggested that if the provisions were interpreted in away that did not allow for
this, it was arguable that the power to detain under section 23CA(2)(b) (and
23C(2)(b)) would serve no purpose.*

Paragraph 23C(2)(b) was inserted into Part 1C by the Measures to Combat Serious
and Organised Crime Act 2001. Prior to this amendment, subsection 23C(2) enabled
aperson, who had been arrested for a Commonwealth offence, to be detained for the
purpose of investigating whether the person committed the offence or any other
Commonwealth offence. The purpose of the amendment was to create an additional
safeguard by taking away an incentive to lay a holding charge.

A holding charge is where someone is arrested for a certain offence, in the hope that
guestioning and further investigation will reveal evidence that the person has
committed other (more serious) offences for which there s presently no evidence.*
Paragraph 23C(2)(b) ensures that if a person was arrested for a certain offence, the
person cannot be questioned about any other kind of offence if thereis no basis or
suspicion that the person committed that offence. Paragraph 23CA (2)(b) was based
on paragraph 23C(2)(b) when the terrorism provisions were inserted into Part 1C.

The requirement to rel ease a person under subsection 3W(2) should override the
power of continued detention under subsections 23C(2) and 23CA(2). Subsections
23C(2) and 23CA(2) alone should not be used to detain a person - they should simply
create an additional threshold to be met for the detention under arrest to be valid. If
the officer in charge of the investigation does not believe on reasonable grounds that
the person committed the offence, the person must be rel eased, regardless of whether
the officer reasonably suspects the person has committed another offence. Thisis
because the relevant threshold under section 3W is reasonable ‘belief’.

It is proposed that this should be clarified. The new note under subsection 23C(1)
would make it clear that a person is not arrested for a Commonwealth offence if the
person has been released under subsection 3W(2). Thiswould aso be reinforced by
the revised definition of ‘arrested’ in subsection 23B(1).

New proposed subsection 23C(2A) would also make it clear that a person could not
be detained for the purpose of questioning once the investigation period had ceased.
It also clarifies that this provision would not affect any other power to detain the
person, for example, under State or Territory legislation or the Commonwealth
preventative detention regime in Part 5.3 of the Criminal Code.

For corresponding amendments to the provisions for terrorism offences, see proposed
new section 23DB (current section 23CA).

* The Clarke Report, page 234.

“* The use of ‘holding charges’ to justify the detention and questioning of a person on charges for
which there is insufficient evidence to justify arrest was criticised by the Australian Law Reform
Commission inits 1975 report on Criminal Investigation (pg 19).
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‘Belief”” or ‘suspicion’ threshold test in existing section 3W and paragraphs
23C(2)(b) and 23CA(2)(b)

Subsection 3W(1) provides that a constable may, without warrant, arrest a person for
an offenceif the constable believes on reasonable grounds that the person has
committed or is committing a Commonwealth offence (the *arrest test’). Paragraphs
23C(2)(b) and 23CA (2)(b) enable a person to be detained for the purpose of
investigating an offence that is different to the offence for which they were arrested,
aslong as the investigating official reasonably suspects that the person committed the
other offence (the ‘investigation test’).

The Clarke Report drew attention to the two different thresholds. The Report
questioned whether the arrest test under section 3W should be based on ‘suspicion’ or
‘belief’ and whether it should be consistent with the threshold in the investigation test
in paragraphs 23C(2)(b) and 23CA(2)(b), which is based on ‘ suspicion’.* However,
the different thresholds operate for different purposes under each test because the tests
relate to different aspects of a person’s arrest.

In 1991, a Review Committee, chaired by the Hon Sir Harry Gibbs, produced a report
which considered whether the threshold for the arrest test should be ‘believe’ or
‘suspect’. Where legidation prescribes ‘ reasonable grounds’ for a state of mind, such
as suspicion or belief, it requires the existence of facts which are sufficient to induce
that state of mind in areasonable person. ‘Reasonable groundsto believe’ requires a
higher degree of satisfaction of the facts than ‘reasonable grounds to suspect’.

The Review Committee noted that the requirement of a belief has been in the Crimes
Act 1914 since an equivalent version of section 3W was enacted in 1926 and does not
appear to have caused any difficulties for law enforcement authorities. Having regard
to ‘the gravity of the interference with the liberty of the subject that occurs when an
arrest is made,” the Review Committee concluded that the expression ‘ believes on
reasonable grounds’ was appropriate.*” Although the Review Committee considered
thisissue 18 years ago, the principles upon which the Review Committee based their
conclusion are just asimportant in today’s crimina justice system. The Committee's
conclusion reflects an appropriate bal ance between considering the requirements of
law enforcement as well asthe civil liberties of individuals. It is therefore not
proposed that the belief threshold in the arrest test should be lowered to that of
suspicion.

The investigation test under subsections 23C(2) and 23CA(2) only applies once a
person has been arrested, and serves adifferent purpose to the arrest test. In 1989 the
Review Committee produced an Interim Report on Detention Before Charge.® The
Review Committee was of the opinion that the law should provide police officers, and
other officials whose duty it isto investigate criminal offences, with ‘areasonable
opportunity to interrogate an arrested person before taking the arrested person before

“6 The Clarke Report, pages 235-238.

“"H Gibbs, R Watson, & A Menzies, Review of Commonwealth Criminal Law— FinalReport,
December 1991, paragraph 3.18.

8 H Gibbs, R Watson, & A Menzies, Review of Commonwealth Criminal Law— Intefim Report
Detention Before Charge, February 1989.
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(7) In ascertaining any period of time for the purposes of subsection (4) or (6), thefeHowing
times-are-to-be-disregarded: disregard any reasonable time during which the questioning
of the person is suspended or delayed

@

the person to be conveyed from the place at Whl ch the person is arrested
to the nearest premises at which the investigating official has accessto
facdmesfor comply| ng with thls Part or

(b) a

delayesl to aI low the person, or someone eI seon the person’s behalf, to
communicate with alegal practitioner, friend, relative, parent, guardian,
interpreter or other person as provi ded by this Part; or

delayeelto aIIow such alegal practltioner frlend rel ative parent guardlan
interpreter or other person to arrive at the place where the questioning is to
take pl ace; or

(d) a

delayedin order to allow the maki ng of an aopl |cat|on under section 3Z20B
or the carrying out of a prescribed procedure within the meaning of
Division 4A of Part IAA; or

{g)-(h) thetime(if-any)that-isreasonablyreguired-in connection with making and
disposing of an application under section 23D, 23WU or 23XB; or

{ga) (i) any-timeduring-whichtheconstableisinferming to allow a constableto
inform the person of matters specified in sectlon 23WJ; or

saspeneleel—er—elelayed to allow the person to rest or recuperate or
) (k) any-timeduringwhich to allow aforensic procedure to be isbeing-carried

out on the person by order of a magistrate under Division 5 of Part ID; or

& 0

delayed—rf where section 23XGD applles and that time |sto be disregarded
in working out a period of time for the purposes of that section.

(7A) To avoid doubt:

(a) atimethat isdisregarded under subsection (7) may be covered by the
application of morethan one paragraph of that subsection; and

(b) subsection (7) does not prevent the person being questioned during atime
covered by a paragraph of subsection (7), but if the person is questioned
during such atime, thetimeisnot to be disregarded.
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amagistrate.’*® The investigation and questioning of suspects is afundamental part of
law enforcement. Police investigations would be unduly constrained if they were not
able to question a suspect about an offence, other than the offence for which the
person was arrested. The Review Committee recommended that:

aperson arrested for a Commonwealth offence, could be detained for the purpose of
questioning him or her with regard to that offence or other offences or for the purpose of
conducting other investigations with regard to any such offence or securing or preserving
evidence in relation thereto.

This recommendation was implemented as subsection 23C(2) when Part 1C was
inserted into the Crimes Act 1914 in 1991. However, as discussed above, in 2001
subsection 23C(2) in Part 1C was amended to prevent the situation where someone
could be subject to a‘holding charge’. The addition of paragraph 23C(2)(b) ensured
that if a person was arrested for a certain offence, the person could not be questioned
about any other kind of offenceif there was no basis or suspicion that the person
committed that offence. The relevant state of mind that was selected for this test was
‘suspicion’ as opposed to ‘belief’. If the threshold in paragraphs 23C(2)(b) and
23CA(2)(b) was raised to that of ‘belief’, then police investigations would be further
constrained in their ability to investigate the criminal activity associated with the
arrested person. It is proposed that this would not adequately recognise the
requirements of law enforcement, and that the correct balance was struck when
paragraphs 23C(2)(b) and 23CA (2)(b) were inserted.

Comments are welcome on whether the provisions should be amended so that, while a
person is arrested, an investigating official can only detain the person for the purpose
of investigating the offence for which they were arrested or another offence that the
investigating officia reasonably believes the person to have committed.

For corresponding amendments to the terrorism provisions, see proposed subsection
23DB(2) (currently 23CA(2)).

Investigation period and disregarded time

Existing sections 23C and 23CA set out the period of time that a person, who has
been arrested for a Commonwealth non-terrorism or terrorism offence, can be
detained for investigation purposes. Theinvestigation period begins when the person
is arrested and can last for areasonable time, up to amaximum of four hours.>* The
investigation period may be extended any number of times upon application, but the
total length of the periods of extension cannot be more than eight hours for a serious
non-terrorism offence or 20 hours for aterrorism offence. This amountsto atotal
maximum investigation period of 12 hours for a serious non-terrorism offence or 24
hours for aterrorism offence.

4 Gibbs, R Watson, & A Menzies,Review of Commonwealth Criminal Law— I nterimReport
Detention Before Charge, February 1989, paragraph 4.4.

% H Gibbs, R Watson, & A Menzies,Review of Commonwealth Criminal Law— InterimReport
Detention Before Charge, February 1989, paragraph 1.2.

%! The investigation period is a maximum of two hoursif the person is or appears to be aged |ess than
18 yearsor isan Aboriginal person or a Torres Strait Islander.
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Evidentiary provision

(8) Inany proceedings, the burden lies on the prosecution to prove that:
(8) the person was brought before ajudicial officer as soon as practicable; or
(b) any particular time was covered by a provision of subsection (7).
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However, subsections 23C(7) and 23CA(8) aso provide for periods of time (often
referred to as ‘dead time') that are disregarded in the calculation of the investigation
period. There has been much debate about the purpose and nature of disregarded
time.

Generally, the purpose of disregarded timeisto ensure that a proper pre-charge
interview can take place. It recognises that there needs to be some flexibility in the
maximum time limit for the investigation period to balance two competing
considerations - the reasonable requirements of law enforcement and the protection of
civil liberties of people who have been arrested for, but not yet charged with, a
criminal offence. Thetypes of time that can be disregarded from the investigation
period for aterrorism or non-terrorism offence fall into three general categories.

Thefirst category is where questioning is suspended or delayed because it cannot
occur, or should not occur, for the benefit of the suspect. For example, a person must
not be questioned during a forensic procedure.®® This time is excluded from the
investigation period to prevent a situation where aforensic procedure is conducted
early in the investigation period and the investigators lose all of their remaining
questioning time. Questioning also cannot occur for areasonable timeif the arrested
person has requested and arranged for alega practitioner to attend, but the legal
practitioner has not yet arrived to the place of questioning.>® Questioning of a suspect
may also be suspended or delayed to allow for the suspect to rest, recuperate or
receive medical attention. This takes away an incentive to rush the suspect in
exercising theserightsif they were not excluded from the investigation period.

The second category relates to complying with requirements of the legislation. For
example, the time taken to make an application to extend the investigation period can
be excluded from the investigation period. Thisisintended to prevent a situation
where the investigation period runs out while ajudicia officer is considering whether
to grant an extension of the investigation period. There may also be situations where
itisimpractical to question a person while dealing with the logistical aspects of the
investigation. For example, the timethat is reasonably required to transport the
suspect from the place they are arrested to the place where they are questioned, or the
time that is spent arranging and conducting an identification parade could result in
questioning being suspended or delayed. If these events affect the ability to properly
guestion a person, it would be unfair if the investigation period were to include the
time it took for these events to occur.

Thereisathird category of disregarded time that applies specifically to the terrorism
provisionsin Part 1C and recognises that it is not always possible to predict the
circumstances where time should be disregarded from the investigation period to
ensure a proper pre-charge interview takes place. Paragraph 23CA(8)(m) provides
that any reasonabl e time that is within a period specified under section 23CB may be
disregarded from the investigation period. Thisincludes, for example, the time
needed to collate information from an overseas country before presenting it to a
suspect during questioning, or waiting for overseas jurisdictions to respond to requests
for critical information from the Australian Federal Police. Unlike the other

52 Section 23X 1A Crimes Act 1914,
%3 Section 23G Crimes Act 1914.
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categories of disregarded time, the length of time that should be disregarded is not as
immediately apparent. Thisambiguity is balanced by requiring that these periods of
time must be judicially authorised.

Overall, the fixed investigation period, coupled with the time that can be excluded
from that period, provides a statutory framework for what is reasonable conduct in the
course of investigating a person for a Commonwealth offence.

Can periods of disregarded time under existing subsections 23C(7) and 23CA(8)
occur simultaneously or are the periods of time cumulative?

At the moment, there is uncertainty as to whether periods of disregarded time under
subsections 23C(7) and 23CA(8) can occur simultaneously. Proposed subsection
23C(7A) would put beyond doubt that periods of disregarded time can occur at the
sametime, but if the time overlaps, it can only be disregarded once.

See proposed paragraph 23DB(10)(a) (current 23CA(8)) for similar amendments to
the terrorism provisions.

Can questioning occur during a period of time that is disregarded from the
investigation period under subsections 23C(7) or 23CA(8)?

The Clarke Report raised the question as to whether it was possible for investigating
officialsto resume questioning during a period of disregarded time. For example,
paragraph 23C(7)(g) currently provides that the time reasonably required in
connection with the making and disposal of an application for extending the
investigation period is disregarded for the purpose of calculating the investigation
period. While the better view is that questioning can be resumed becauseto do sois
so close to the heart of the policy intent of the legislation, the Clarke Report
considered clarification was required.

As discussed above, the purpose of disregarded timeisto ensure that a proper pre-
chargeinterview can take place. It recognises that there may be circumstances when
the questioning of the person may be suspended or delayed. These circumstances are
listed in subsection 23C(7). Given thereisafixed limit to the investigation period, it
would fail to recognise the exigencies of law enforcement if this time was not
excluded from the investigation period.

Many of the events listed in section 23C(7) are circumstances when it would simply
not be possible to question a person. For example, as described above, it is not
possible to question a person while aforensic procedureistaking place. However,
there may be times when an event under subsection 23C(7) occurs, but thereis no
reason to suspend or delay the questioning of the person. For example, a magistrate
may decided to take several hours before making a determination asto whether to
extend aperiod of investigation. There may be no practical reason why questioning
could not occur during thistime, and questioning the person during this time would
not curtail the proper exercise of the person’srights.

% The Clarke Report, page 250.
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The proposed amendments to subsection 23C(7) would clarify that it is only when the
guestioning of the person is suspended or delayed that the time can be disregarded
from the investigation period. Proposed subsection 23C(7A) clarifies that subsection
23C(7) does not prevent the person being questioned during atime covered by the
events listed in subsection 23C(7). However, if the person is questioned during such
an event, the time must count as part of the investigation period. The amendments
could not be used as away to extend the period of investigation time. For example, if
investigators question a suspect during atime that falls under paragraph 23C(7)(h)
(currently 23C(7)(g)), then that questioning time counts towards the four hour
investigation time allowed under section 23C or as extended under section 23D.

The amendment is also not intended to affect the rights of individuals or obligations
of investigating officials. Proposed subsection 23C(7A) does not suggest, for
example, that the prohibition against questioning a person during aforensic procedure
should be overridden. Nor does it override the requirement to delay questioning until
aperson’slawyer arrives. It simply clarifies that when questioning is able to occur,
and does occur, the investigation period should continue to run.

See proposed subsection 23DB(10) for corresponding proposed amendments to the
provisions for terrorism offences.
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Sections 23CA & 23DA to 23E will berepealed and replaced with sections 23DB
to 23E.

23D Application may be made for extension of investigation period Extension-of

e<ted-for-non-te orlsm a'aVala

(1) If apersonisunder arrest for a serious Commonwealth offence (other than aterrorism
offence), an investigating official may, at or before the end of the investigation period,
apply, in writing, to a magistrate for an extension of the investigation period.

(2) Subject to subsection (3), the application must include statements of all of the
following:

(a) whether it appearstotheinvestigating official that the person isunder 18;

(b) whether it appearsto theinvestigating official that the person isan
Aboriginal person or aTorres Strait | dander;

(c) theoutcome of any previous application under this section in relation to the
person and the investigation period;

(d) the period (if any) by which theinvestigation period has been reduced under
subsection 23C(6);

(e) thetotal amount of time (if any) that has been disregarded under subsection
23C(7) in ascertaining theinvestigation period under subsection 23C(4);

(f) the maximum amount of time by which the investigation period could be
extended;

(g) thereasonswhy theinvestigating official believesthe investigation period
should be extended,;

(h) the period by which theinvestigating official believestheinvestigation
period should be extended.

(3) Subsection (2) doesnot require any information to beincluded in the application if
disclosure of that information islikely:

(a) toprejudice national security (within the meaning of the National Security

Information (Criminal and Civil Proceedings) Act 2004); or

(b) to beprotected by publicinterest immunity; or

(c) toput at risk ongoing operations by law enfor cement agenciesor intelligence
agencies;, or

(d) to put at risk the safety of the community, law enfor cement officersor
intelligence officers.
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Extension of investigation period for non-terrorism offence
Who may grant an extension of the investigation period?

Currently under section 23D, an application for an extension of the investigation
period must be made to and granted by a magistrate, any justice of the peace or a bail
justice. Other categories of persons, apart from magistrates, were included on the
basisthat it may be difficult to secure the services of a magistrate in urgent
circumstances. The Clarke Report considered that an application of this nature istoo
important to be dealt with by someone other than an experienced judicia officer. The
Report considered that while a magistrate should be acceptable, ajustice of the peace
or bail justices are less compelling. Therefore, it is proposed that subsection 23D(2)
should be amended so that an application for an extension of the investigation period
can only be made to, and granted by, a magistrate.

See proposed sections 23DC and 23DE for corresponding amendments to the
terrorism provisions.

Form and notice of applications to extend the investigation period

The Clarke Report considered that the process required by existing sections 23CA,
23CB, 23DA and consequently 23D, is not particularly prescriptive.> The Report
considered that the procedures should be ‘in a sense, watertight’ to avoid any
problems of procedural fairness arising.>® However, this must be balanced with
ensuring that the provisions do not become overly prescriptive or complicated.

Currently, section 23D provides that an application for extension of the investigation
period may be made before ajudicial officer, or in writing, by telephone or other
electronic means, and the person or his or her legal representative may make
representations to the judicial officer about the application. Section 23D does not
require the application to include any particular statements or information. Itis
proposed that the process for the application and granting of an extension of the
investigation period should be clarified. The revised process will ensure that
sufficient procedural fairness safeguards arein place. Under proposed section 23D,
the process would be as follows.

An application could only be made in writing (not by telephone). Before the
application is considered by the magistrate, the investigating official would need to
give acopy of the application to the person (or legal representative) and inform the
person (or legal representative) that the person may make representations to the
magistrate. The application would be required to include certain information to
ensure that the magistrate is able to appropriatel y consider whether to grant the
extension or not. If the magistrate decides to grant the extension, the magistrate must
givethe investigating official a copy of the instrument granting the extension, who
must then give a copy to the person (or legal representative). If the application was
made electronically, the magistrate would need to inform the investigating official of

% See page 251 of the Clarke Report. Although the Report considered thisissue in the context of the
terrorism provisions (section 23DA), the issue is applicable to section 23D.
% The Clarke Report, pages 252-253.
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(4) Before the application is consider ed by the magistrate, the investigating official must:
(a) providea copy of the application to the person, or to hisor her legal
representative; and
(b) inform the person that he or she, or hisor her legal representative, may
make representationsto the magistrate about the application.

(5) If the application contains any information of a kind mentioned in subsection (3), the
investigating official may removeit from the copy of the application that isprovided
tothe person or to hisor her legal representative.

(6) The person, or hisor her legal representative, may make representationsto the
magistrate about the application.
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the matters included in the instrument, who would then inform the person (or lega
representative).

The Clarke Report raised the issue of how sensitive or classified information should
be treated in applications of this nature. It stated that ‘it should be borne in mind that
ajudicial officer might be required to consider sensitive or classified information in
the absence of the person under arrest and/or their lawyer.”>” The Report considered
that there should be specific provisionsin the legislation addressing this situation and
referred to Schedule 8 of the United Kingdom Terrorism Act 2000 as an example or
starting point for considering thisissue. That Act contains a specific provision for the
judicia officer to make an order that material may not be provided to the person or
their legal representative if satisfied that for stipulated reasons there are reasonable
grounds for believing that the information should be kept secret.

Proposed subsection 23D(3) is an avoidance of doubt provision so that the application
is not required to include information which, if disclosed, islikely to prejudice
national security, to be protected by public interest immunity, to put at risk ongoing
operations by law enforcement or intelligence agencies or put at risk the safety of the
community. However, proposed subsection 23D(5) provides that if the application
does contain this information, the investigating official may remove that information
from the copy of the application that is given to the person (or legal representative).
This provision is based on subsection 104.12A(3) of the Criminal Code, which deals
with the information that must be given to aperson in relation to acontrol order. This
model was adopted to ensure consistency within Commonwealth legislation.

%" The Clarke Report, page 248.
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23DA Magistrate may extend investigation period

(1) This section appliesif:
(a) apersonisarrested for a serious Commonwealth offence (other than a
terrorism offence); and

(b) an application has been made under subsection 23D(1) to a magistratein
respect of the person.

Extension of investigation period-H-arrested-for-a-hon-terrorism-offence.

(2) €4y Subject to subsection (3), (5); the magistrate may extend the investigation period,
by signed written instrument autherity, if satisfied that:

(a) the offence is a serious Commonwealth offence (other than aterrorism offence);
and

(b) further detention of the person is necessary to preserve or obtain evidence or to
complete the investigation into the offence or into another serious Commonwealth
offence; and

(c) theinvestigation into the offence is being conducted properly and without delay; and

(d) the person, or hisor her legal representative, has been given the opportunity to make
representations about the application.

(3) (4A) Subject to subsection (4), theinstrument astherity must set out:
(a) the day and time when the extension was granted; and
(b) the reasons for granting the extension; and
(c) the terms of the extension.

(4) Subsection (3) does not require any information to beincluded in theinstrument if
disclosure of that information islikely:

(a) toprejudice national security (within the meaning of the National Security
Information (Criminal and Civil Proceedings) Act 2004; or

(b) to be protected by public interest immunity; or

(c) toput at risk ongoing operations by law enfor cement agencies or intelligence
agencies, or

(d) to put at risk the safety of the community, law enfor cement officersor
intelligence officers.

(5) The magistrate must:
(a) givetheinvestigating official a copy of the instrument as soon as practicable after
signing it; and
(b) if theinstrument was made as a result of an application made by telex, fax or
other electronic means—inform theinvestigating official of the mattersincluded
in theinstrument.

Note: See section 23E.
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(6) Theinvestigating official must:
(a) assoon as practicable after receiving a copy of the instrument under paragraph
(5)(a), givethe person, or hisor her legal representative, a copy of it; and
(b) if theinstrument was made as a result of an application made by telex, fax or
other electronic means—inform the person, or hisor her legal representative, of
the mattersincluded in the instrument as soon as practicable after being

informed of them under paragraph (5)(b).

(7) €5) Theinvestigation period may be extended for a period not exceeding 8 hours, and must
not be extended more than once.
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Subdivision B—Terrorism offences

23DB Period of investigation if arrested for aterrorism offence

23C . : if 't . it

(2) If apersonisarrested for aterrorism offence, the following provisions apply.

Note: A person would not arrested for a Commonwealth offenceif, for example, the person has been
released under subsection 3W(2) — see the definition of arrested in subsection 23B(1).

(2) The person may be detained for the purpose of investigating either or both of the
following:

(a) whether the person committed the offence;

(b) whether the person committed another terrorism offence that an investigating official
reasonably suspects [reasonably believes] that the person tehave has committed.

(3) Subsection (2) ceasesto apply at the end of theinvestigation period, but that
cessation does not affect any other power to detain the person in relation to the
arrest.

(4) If the person isnot released within theinvestigation period, the person must be
brought before a judicial officer within theinvestigation period or, if it is not
practicableto do so within theinvestigation period, as soon as practicable after the
end of theinvestigation period.

(5) ¢4} For the purposes of this section, but subject to subsections (7) and (9), (6)-and
£8); the investigation period begins when the person is arrested, and ends at a later
time atatimetheredfterthat is reasonable, having regard to al the circumstances, but
does not extend beyond:

() if the personisor appearsto be under 18, an Aborigina person or a Torres Strait
Islander—2 hours; or

(b) inany other case—4 hours,
after the arrest, unless the period is extended under section 23DF 23BA.

(6) €5) In ascertaining any period of time for the purposes of this section, regard shall be had
to the number and complexity of matters being investigated.

(7) €6} If the person has been arrested more than once within any period of 48 hours, the
investigation period for each arrest other than the first is reduced by so much of any of
the following periods as occurred within that 48 hours:

(a) any earlier investigation period or periods under this section;
(b) any earlier investigation period or periods under section 23C.
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New Subdivision B — Terrorism Offences
Interaction between section 3W and paragraphs 23C(2)(b) and 23CA(2)(b)

It is proposed that a note should be inserted after subsection 23DB(1) (currently
23CA(1)), to clarify that a person is not arrested for a terrorism offenceif the person
has been released under subsection 3W(2). New proposed subsection 23DB(3) would
also make it clear that aperson could not be detained for the purpose of questioning
once the investigation period has ceased. It also clarifies that this provision would not
affect any power to detain the person, for example, under the Commonwealth
preventative detention regimein Division 105 of the Criminal Code.

See proposed amendments to section 23C for corresponding amendments to the non-
terrorism provisions and further explanation.

Threshold testsin section 3W and paragraphs 23C(2)(b) and 23CA(2)(b)
‘Belief’ or ‘suspicion’?

It is proposed that the threshold test of ‘ suspicion’ in section 23CA(2) should remain
so that a person may be detained for the purpose of investigating aterrorism offence
or another terrorism offence that an investigating official reasonably suspects the
person has committed. However, comments are welcome on whether the threshold
should be raised to that of ‘belief’.

For further explanation and corresponding amendments to the non-terrorism
provisions, see the proposed amendments to section 23C(2).
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(8) (A However, in relation to each first arrest, disregard subsection (7) {6} for any later
arrest if:

(a) the later arrest is for a Commonwealth offence:

(i) that was committed after the end of the person’s period of detention under this Part
for thefirst arrest; or

(i) that arose in different circumstances to those in which any Commonwealth offence to
which thefirst arrest relates arose, and for which new evidence has been found since the
first arrest; and

(b) the person’s questioning associated with the later arrest does not relate to:
(i) a Commonwealth offence to which the first arrest relates; or
(i) the circumstances in which such an offence was committed.

(9) In ascertaining any period of timefor the purposes of subsection (5) or (7), disregard
any reasonabletrme durrng WhICh the questlonrng of the person is suspended or
delayed ¢ ‘ A
coll 7 ; :

(a) thetime(if-any)-thatisreasonably-required-to-convey to allow the person to be
conveyed from the place at which the person is arrested to the nearest premises at
whi ch the |nvest| gatlng officia has accessto faCI|ItIeS for complyl ng with this Part; or

yed to allow

the person, or someone else on the person’s behalf to communicate with alegal
practitioner, friend, relative, parent, guardian, interpreter or other person as provided
by thrs Part; or

. o d-or-delayed to allow
such alega practltloner friend, relative, parent, guardian, interpreter or other person
to arrive at the pI ace where the questlonl ng isto take place; or

yed to allow

to aIIow the makl ng of an aopl |cat|on under sectlon 3ZQB or the carryl ng out of a
prescribed procedure within the meaning of Division 4A of Part IAA; or

(h) thetime(if-any)-that-is+easonably-required in connection with the making and
disposing of an application under section 23DC, 23DE, 23WU or 23XB; or

(i) any-time-during-which-the-constable tsinferming to allow a constable to inform the
per son of matters specrfred in sectron 23WJ or

delayed to aIIow the person to rest or recuperate or

(k) any-time-during-which-to allow aforensic procedure to be carried out on the person
by order of amag|strate under D|V|5|on 5 of Part ID or

(1) an

sectlon 23X GD applles and that t| me |sto be dlsregarded in worklng out a perlod of
time for the purposes of that section; or

(m) subject to subsection (11), wherethetimeiswithin a period specified under section
23DD, solong asthe suspensron or delay in the questlonlng of the per son is

124



Commentary Crimes Act 1914
Amendmentsto Part 1C

Investigation period and disregarded time

Can periods of disregarded time under subsections 23C(7) and 23CA(8) occur
simultaneously or are the periods of time cumulative?

At the moment, there is uncertainty as to whether periods of time under 23CA(8) can
occur simultaneoudly. In the Clarke Report, the question is asked as to whether
existing section 23CA(8)(m) covers the field?*® For example, if an order is made for
48 hours under paragraph 23CA(8)(m), does that mean the provision for time to allow
aperson to rest under existing 23CA(8)(j) is suspended during those 48 hours, or is
the time for rest added to the dead time ordered by the judicia officer?

Proposed subsection 23DB(10) would put beyond doubt that periods of disregarded
time can occur simultaneously, but cannot be cumulative. In the example above, the
time for the person to rest would not be added to the time ordered by the judicial
officer if they happen at the same time. The time can only be disregarded from the
investigation period once.

See proposed subsection 23C(7A) for corresponding amendments to the non-terrorism
provisions.

Can questioning occur during a period of time that is disregarded fromthe
investigation period under subsections 23C(7) or 23CA(8)?

Proposed subsection 23DB(10) clarifies that, to avoid doubt, subsection 23DB(9)
(current subsection 23CA(8)) does not prevent the person from being questioned
during atime covered by a paragraph of that subsection.

For example, paragraph 23DB(9)(m) (current paragraph 23CA(8)(m)) provides that
any reasonable time that is atime during which the questioning of the personis
reasonably suspended or delayed and is within a period specified under section 23DC
(current section 23CB) should be disregarded. A period of time specified under
section 23DC could be used by investigators to, for example, collate information from
an overseas country that has atime zone difference. However, it could still be useful
for investigators to continue questioning the suspect while they are waiting for this
information from the overseas country, and questioning of the person during thistime
would not impinge on any rights of the individual. Questioning should be able to
occur in these circumstances.

Proposed paragraph 23DB(10) also ensures that this amendment should not be used as
away to extend a period of disregarded time specified under proposed section 23DC.
For example, if an investigator has four hours of time available in the investigation
period, and a magistrate specifies a period of two days under section 23DC, the
investigator could conduct a three hour questioning session during those two days.
The three hours of questioning would be deducted from the four hours of

investigation time, leaving one hour of investigation time remaining. The three hours
would also be deducted from the specified two days, leaving 45 hours in the specified

% The Clarke Report, page 250.
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(10) To avoid doubt:
(a) atimethat isdisregarded under subsection (9) may be covered by the
application of morethan one paragr aph of that subsection; and
(b) subsection (9) does not prevent the person being questioned during atime
covered by a paragraph of subsection (9), but if the person is questioned during
such atime, thetimeis not to be disregar ded; and
(c) aperiod specified under section 23DD is not extended by any time covered by
a par agraph of subsection (9).

Limit on time that may be disregarded under paragraph (9)(m)

(11) No morethan 7 days may be disregarded under paragraph (9)(m) in relation to an
arrest. However:

(a) if the person has been arrested mor e than once within any period of 48 hours,
the 7 day period for each arrest other than thefirst arrest isreduced by any
period or periods specified under section 23DD in relation to any earlier arrest;
and
(b) subsection (8) appliesasif thereferencein that subsection to subsection (7)
wereareferenceto this subsection.

Evidentiary provision

(12) €9 In any proceedings, the burden lies on the prosecution to prove that:
(a) the person was brought before ajudicial officer as soon as practicable; or
(b) any particular time was covered by a provision of subsection (9). {8
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period for other activities. For further explanation, see proposed subsection 23C(7A)
for corresponding amendments to the non-terrorism provisions.

Cap on specified time that can be disregarded from the investigation period for
terrorism offences

Overal, the fixed investigation period, coupled with the time that can be excluded
from that period, provides a statutory framework for what is reasonable conduct in the
course of investigating a person for aterrorism offence. However, thereisaconcern
that, under current paragraph 23CA(8)(m), the investigation period could span over a
period of much longer than 24 hours.*® It is therefore proposed that there should be a
cap on the amount of time that can be disregarded from the investigation period under
subsection 23CA (8)(m).

In the United Kingdom, under the Terrorism Act 2000, the maximum period of time
in which a suspect may be held without charge, with judicial approval, is 28 days.®
In Canada, under the Criminal Code C-46, a person may be arrested without warrant
and detained and questioned for a period of up to 24 hours.®* After thistime, they
must appear before ajudge. The Clarke Report noted that the submissionsto the
Inquiry suggested varying time limits for acap. Some submissions argued for 48
hours, others argued for up to 13 days. The Report suggested that a cap of no more
than seven days would be appropriate.®

Taking into account these differing views, it is proposed that a seven day cap should
be placed on the amount of time that can be disregarded under paragraph 23DB(8)(m)
(current 23CA(8)(m)). Notethat it isnot proposed that a similar amendment be made
to section 23C (investigation of non-terrorism offence). Thisis because thereisno
equivalent of section 23CA(8)(m) in section 23C.

% The Clarke Report, pages 244 -246.

6 Terrorism Act 2000 (UK), Schedule 8, clause 36(3)(b)(ii) (as amended by the Terrorism Act 2006).
61 Criminal Code C-46 (Canada), subsection 503(1).

62 The Clarke Report, page 249.
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23DC 23€6B Timeduring whlch suspenson or delay of questlonlng may be

disregarded—application Spe
may-be disregarded

(a) apersonisarrested for aterrorism offence; and

(b) an investigation is being conducted into whether the per son committed that
terrorism offence or another terrorism offence.

Application for specification of period

(2) At or beforethe end of theinvestigation period, an investigating official (within the
meaning of paragraph (a) or (b) of the definition of that expression) may apply, in
writing, to amagistratefor a period to be specified for the purpose of paragraph
23DB(9)(m).

(3) The application must not be made te: unlessthe application is authorised, in writing,
by an authorising officer.

{5) (4) Subject to subsection (5), Fthe application must include statements of al of the
following:
(a) whether it appearsto the investigating official that the person is under 18;
(b) whether it appearsto the investigating official that the person is an Aboriginal
person or a Torres Strait Islander;
(c) the outcome of any previous application under thissection in relation to:
(i) the person and the arrest; and

(ii) if the person was arrested at any time during the period of 48 hours
before the arrest—the person and the earlier arrest or arrests,
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Application for specified time during which suspension or delay of questioning
may be disregar ded

The process for making an application for a specified period of disregarded time
under proposed section 23DC (currently 23CB) would be similar to the process for
applying for an extension of the investigation period for a non-terrorism or terrorism
offence (see discussion of section 23D).

However, there will be an additional safeguard so that an application must be
approved by a senior member of the AFP or senior member of a State or Territory
police force before it can be made to the magistrate.

The application would al so be required to continue to include all the statements that
arelisted in current subsection 23CB(5), including the reasons why the investigating
official believes the period should be specified. However, given there will be a seven
day cap on the amount of specified time that can be disregarded from the investigation
period, it will be important for the magistrate to have additional information before
him or her. For example, the application would include information about the
outcomes of previous applications under proposed section 23DC (current section
23CB) to determine the amount of time that, at a maximum, could be specified.
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(d) thetotal amount of timethat has been disregar ded under subsection 23DB(9)
in ascertaining theinvestigation period in relation to:

(i) the person and the arrest; and

(ii) if the person wasarrested at any time during the period of 48
hour s beforethe arrest—the person and the earlier arrest or
arrests;

(e) £e) the reasons why the investigating official believes the period should be
specified, which may, for example, be or include one or more of the following:

(i) the need to collate and anayse information relevant to the
investigation from sources other than the questioning of the person
(including, for example, information obtained from a place outside
Australia);

(i) the need to alow authoritiesin or outside Australia (other than
authorities in an organisation of which theinvestigating official is
part) time to collect information relevant to the investigation on the
request of the investigating official;

(iii) thefact that theinvestigating official has requested the collection of
information relevant to the investigation from a place outside
Australiathat isin atime zone different from the investigating
official’ stime zone;

(iv) thefact that trandation is necessary to allow the investigating official
to seek information from a place outside Australia and/or be provided
with such information in alanguage that the official can readily
understand;

(f) () the period that the investigating official believes should be specified.

(5) Subsection (4) doesnot require any information to beincluded in the application if
disclosure of that information islikely:

(a) toprejudice national security (within the meaning of the National Security
Information (Criminal and Civil Proceedings) Act 2004); or

(b) to be protected by publicinterest immunity; or

(c) to put at risk ongoing oper ations by law enfor cement agencies or intelligence
agencies; or

(d) to put at risk the safety of the community, law enfor cement officersor
intelligence officers.

(6) Before the application is considered by the magistrate, the investigating official
must:

(a) provide a copy of the application to the person or to hisor her legal
representative; and

(b) inform the person that he or she, or hisor her legal representative, may
makerepresentationsto the magistrate about the application.

(7) If the application contains any information of a kind mentioned in subsection (5), the
investigating official may removeit from the copy of the application that is provided
to the person or to hisor her legal representative.

130



THISPAGE ISINTENTIONALLY BLANK

131



Draft amendments Crimes Act 1914
Amendmentsto Part 1C

23DD Timeduring which suspension or delay of questioning may be
disregar ded—time specified by magistrate

(2) This section appliesif:
(a) apersonisarrested for aterrorism offence; and
(b) an application has been made under subsection 23DC(2) to a magistratein
respect of the person.

Specification of period Becision-abeut-specifyingperied

(2) A The magistrate justice-ef-the peace-or-bai-justice may, by signed instrument, specify a
period starting at the time the instrument is signed, if satisfied that:

(a) itis appropriate to do so, having regard to:
(i) theapplication; and
(it) the representations (if any) made by the person, or his or her legal
representative, about the application; and
(iii) any other relevant matters; and
(b) the offence is aterrorism offence; and

(c) detention of the person is necessary to preserve or obtain evidence or to complete
the investigation into the offence or into another terrorism offence; and

(d) the investigation into the offence is being conducted properly and without delay;
and

(e) the application has been authorised by an authorising officer; and

(f) e} the person, or hisor her legal representative, has been given the opportunity to

make representations about the application.

Instrument specifying period

(3) (8} Subject to subsection (4), Fthe instrument must:
(a) specify the period as a number (which may be less than one) of hours; and
(b) set out the day and time when it was signed; and
(c) set out the reasons for specifying the period.

(4) Subsection (3) does not require any information to beincluded in theinstrument if
disclosure of that information islikely:

(a) to prejudice national security (within the meaning of the National Security
Information (Criminal and Civil Proceedings) Act 2004); or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing oper ations by law enfor cement agencies or intelligence
agencies; or

(d) to put at risk the safety of the community, law enfor cement officersor
intelligence officers.

(5) The magistrate must
(a) givetheinvestigating official a copy of the instrument as soon as practicable
after signingit; and
(b) if theinstrument was made as a result of an application made by telex, fax or
other electronic means—inform theinvestigating official of the mattersincluded
in theinstrument.

Note: See section 23E.
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(6) Theinvestigating official must:
(a) as soon as practicable after receiving a copy of the instrument under
paragraph (5)(a), givethe person, or hisor her legal representative, a copy of it;
and
(b) if theinstrument was made as a result of an application made by telex, fax or
other electronic means—inform the person, or hisor her legal representative, of
the mattersincluded in the instrument as soon as practicable after being
informed of them under paragraph (5)(b).

(1) If apersonisarrested for aterrorism offence, an investigating official (within the
meaning of paragraph (a) or (b) of the definition of that expression) may at or
beforethe end of theinvestigation period, apply, in writing, to a magistratefor an
extension of theinvestigation period.

(2) The application must not be made unlessthe application isauthorised, in writing, by
an authorising officer.

(3) Subject to subsection (4), the application must include statements of all of the
following:

(a) whether it appearsto the investigating official that the person isunder 18;

(b) whether it appearsto theinvestigating official that the person isan
Aboriginal person or a Torres Strait | dander;

(c) theoutcome of any previous application under this section in relation to the
person and the investigation period;

(d) theperiod (if any) by which the investigation period has been reduced under
subsection 23DB(7);

(e) thetotal amount of time (if any) that has been disregarded under subsection
23DB(9) in ascertaining the investigation period,;
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Extension of investigation period for aterrorism offence

The process for making an application to extend the investigation period for a
terrorism offence would be similar to the process for applying for an extension of the
investigation period for a non-terrorism offence under section 23D (see the discussion
of this section for further explanation). In addition, it will include the safeguard that
an application must be approved by an authorising officer. An authorising officer
means a person of high rank within the AFP or a State or Territory police force.
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(f) the maximum amount of time by which the investigation period could be
extended;

(9) thereasonswhy theinvestigating official believesthe investigation period
should be extended;

(h) the period by which theinvestigating official believestheinvestigation period
should be extended.

(4) Subsection (3) does not require any information to beincluded in the application if
disclosure of that information islikely:

(a) to prejudice national security (within the meaning of the National Security
Information (Criminal and Civil Proceedings) Act 2004; or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing oper ations by law enfor cement agencies or intelligence
agencies; or

(d) to put at risk the safety of the community, law enfor cement officersor
intelligence officers.

(5) Before the application is consider ed by the magistrate, the investigating official
must:
(a) provide a copy of the application to the person or to hisor her legal
representative; and
(b) inform the person that he or she, or hisor her legal representative, may
makerepresentationsto the magistrate about the application.

(6) If the application contains any infor mation of a kind mentioned in subsection (4), the
investigating official may removeit from the copy of the application that is
provided to the person or to hisor her legal representative.

(7) The person, or hisor her legal representative, may make representationsto the
magistr ate about the application.

23DF Magistrate may extend investigation period

(2) This section appliesif:
(a) apersonisarrested for aterrorism offence; and
(b) an application has been made under subsection 23DE(1) to a magistratein
respect of the person.

Extension of investigation period

(2) Subject to subsection (3), the magistrate may extend the investigation period, by
signed written instrument, if satisfied that:

(a) the offenceisaterrorism offence; and

(b) further detention of the person is necessary to preserve or obtain evidence or to
compl ete the investigation into the offence or into another terrorism offence; and
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(c) theinvestigation into the offence is being conducted properly and without delay;
and

(d) the application has been authorised by an authorising officer; and

(e) {d) the person, or hisor her legal representative, has been given the opportunity to
make representations about the application.

(3) Subject to subsection (4), the instrument must set out:
(a) the day and time when the extension was granted; and

(b) the reasons for granting the extension; and
(c) the terms of the extension.

(4) Subsection (3) does nat require any information to beincluded in theinstrument if
disclosure of that information islikely:

(a) to prejudice national security (within the meaning of the National Security
Information (Criminal and Civil Proceedings) Act 2004; or
(b) to be protected by public interest immunity; or
(c) to put at risk ongoing oper ations by law enfor cement agencies or intelligence
agencies, or
(b) to put at risk the safety of the community, law enfor cement officersor
intelligence officers.

(5) The magistrate must:
(a) givetheinvestigating official a copy of theinstrument as soon as practicable
after signing it; and
(b) if theinstrument was made as a result of an application made by telex, fax or
other electronic means—inform theinvestigating official of the mattersincluded
in theinstrument.

Note: See section 23E.

(6) Theinvestigating official must:
(a) assoon as practicable after receiving a copy of the instrument under
paragraph (5)(a), give the person, or to hisor her legal representative, a copy
of it; and

(b) if theinstrument was made as a result of an application made by telex, fax or
other electronic means—inform the person, or to hisor her legal
representative, of the mattersincluded in the instrument as soon as
practicable after being informed of them under paragraph (5)(b).

(7) Theinvestigation period may be extended any number of times, but the total of the periods
of extension cannot be more than 20 hours.

Subdivision C—M iscellaneous

23E 23CEB{10) Evidentiary provisionsif application made by eectronic means

(1) Thissection appliesif a magistrate has, under paragraph 23DA(4)(b), 23DD(4)(b) or
23DF(4)(b), informed an investigating official of mattersincluded in an instrument.
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(2) €26} As soon as practicable after being informed of those matters, the investigating official
must:
(8 completeaform of the instrument and write on it the name of the magistrate
justice-of- the peace-or-bai-justice and the particulars given by him or her; and
(b) forward it to the magistrate. justice-ef-the- peace-orbailjustice:

(3) &3 If the form of the instrument completed by the investigating officia does not, in all
matenal respects, accord W|th the terms of the instrument s gned by the magistrate,
ti heperiod theinstrument is

taken to have had no effect

(4) €2 In any proceedings, if the instrument signed by the magistrate justice-of-the peace-or
baiHustice is not produced in evidence, the burden lies on the prosecution to prove

that the instrument peried was made specified.

23XGD Timefor carrying out forensic procedure—suspect in custody

(1) If the suspect isin custody (whether or not as the result of the issue of awarrant
under section 23XGC), he or she may be detained in custody for such period (the
detention period) asis reasonably necessary to carry out the forensic procedure
but in any case for no longer than a period starting when:

(a) the magistrate ordersthe carrying out of the procedure; or
(b) the suspect is arrested pursuant to awarrant under section 23X GC,;
whichever islater, and ending:
(c) if the suspect isachild or an incapable person, or the investigating
constable believes on reasonable grounds that the suspect is an Aborigina
person or aTorres Strait Islander—2 hours later; or

(d) inany other case—4 hours later.
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(2) Inworking out any period of time for the purposes of subsection (1), the
following times are to be disregarded:

(a) thetime (if any) that isreasonably required to convey the suspect from the
place where the suspect is when the detention period starts to the nearest
premises where facilities for carrying out the procedure in accordance with
this Part are available to the investigating constable;

(b) any time during which carrying out the procedure is suspended or delayed
to alow the suspect, or someone else on the suspect’ s behalf, to
communicate with alegal practitioner, friend, relative, parent, guardian,
interpreter, medical practitioner, dentist or other person as provided by this
Part;

(c) any time during which carrying out the procedure is suspended or delayed
to alow such alegal practitioner, friend, relative, parent, guardian,
interpreter, medical practitioner, dentist or other person to arrive at the
place where the procedure is to be carried out;

(d) any time during which carrying out the procedure is suspended or delayed
to alow the suspect to receive medical attention;

(e) any time during which carrying out the procedure is suspended or delayed
because of the suspect’ s intoxication;

(f) any reasonable time during which carrying out the procedure is suspended
or delayed to allow the suspect to rest or recuperate;

(g) any time during which the suspect is being questioned under Part IC;

(h) any timethat isto be disregarded under subsection 23C(7) or 23DB(9).
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18 Application

(1) Subject to subitem (2), the amendments made by this Schedule apply in relation to a
person whoisarrested after the commencement of thisitem.

(2) If:
(a) a person has been arrested morethan once within any period of 48 hours,
and
(b) thefirst of those arrests was made befor e the commencement of thisitem;

the amendments made by this Schedule do not apply in relation to the person for
any later arrest that ismadewithin that 48 hour period.

(3) However, in relation to afirst arrest, disregard subitem (2) for alater arrest if:
(a) thelater arrest isfor aCommonwealth offence:

(i) that wascommitted after the end of the person’speriod of detention
under Part I C of the Crimes Act 1914 1914 for thefirst arrest; or

(ii) that arosein different circumstancesto those in which any
Commonwealth offencetowhich thefirst arrest relates arose, and
for which new evidence has been found sincethefirst arrest; and

(b) the person’s questioning associated with the later arrest doesnot relateto:
(i) aCommonwealth offenceto which thefirst arrest relates; or
(it) the circumstancesin which such an offence was committed.
(4) In thisitem:

Commonwealth offence has the same meaning asin Part I C of the Crimes Act
1914.
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Part 2 Amendments to the search warrant provisions in Part
1AA, Divisions 1 and 2 of the Crimes Act 1914 to allow
re-entry in emergency situations

This Part contains amendments to modify the search warrant provisionsin Part 1AA
of the Crimes Act 1914 so that, in emergency situations, the time available for law
enforcement officers to re-enter premises under a search warrant can be extended to
12 hours, or, where authorised by an issuing authority in exceptional circumstances, a
longer time not exceeding the life of the warrant.

These proposed amendments are intended to address operational issues that have
emerged in law enforcement operations.
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Extension of time for re-entry under a search warrant

3C(1) emergency situation, in relation to the execution of awarrant in relation to
premises, means a situation that the executing officer or a constable assisting
believes, on reasonable grounds, involves a serious and imminent threat toa
person’slife, health or safety that requiresthe executing officer and constables
assisting to leave the premises.

3J Specific powers available to constabl es executing warrant

(1) Inexecuting awarrant in relation to premises, the executing officer or a
constable assisting may:
(a) for apurposeincidenta to the execution of the warrant; or
(b) if the occupier of the premises consentsin writing;
take photographs (including video recordings) of the premises or of things
at the premises.

(2) If awarrant in relation to premises is being executed, the executing officer and
the constables assisting may, if the warrant is still in force, complete the
execution of the warrant after al of them temporarily cease its execution and
leave the premises:

(&) for not more than one hour; or
(aa) if thereisan emergency situation, for not morethan 12 hoursor such
longer period asallowed by an issuing officer under section 3JA; or
(b) for alonger period if the occupier of the premises consentsin writing.

3JA Extension of timeto re-enter premisesin emergency situations

2) If:

(a) awarrant in relation to premisesis being executed; and

(b) thereisan emergency situation; and

(c) theexecuting officer or a constable assisting believes on reasonable
groundsthat the executing officer and the constables assisting will not
be abletoreturn to the premiseswithin the 12 hour period mentioned
in paragraph 3J(2)(aa);

he or she may apply to an issuing officer for an extension of that period.

(2) Beforemaking the application, the executing officer or a constable assisting
must, if it is practicable to do so, give notice to the occupier of the premises
of hisor her intention to apply for an extension.

(3) If an application mentioned in subsection (1) has been made, an issuing
officer may extend the time during which the executing officer and
constables assisting may be away from the premisesif theissuing officer is
satisfied, by information on oath or affirmation, that there are exceptional
circumstancesthat justify the extension.
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Extension of time for re-entry under a search warrant

Currently, section 3J of the Crimes Act 1914 allows the police to re-enter a premises
under a search warrant within one hour of leaving the premises. This limitation does
not provide sufficient scope for police to re-enter premises where they have needed to
evacuate the premises because they have discovered athreat which could endanger
the safety of the police officers but also the public. For example, under the current
section 3], if apolice officer, upon executing a search warrant in the investigation of a
Commonwealth offence, discovered alarge stockpile of volatile chemicals on the
premises requiring the immediate evacuation of al persons from the premises, the
police officer would not have enough time to secure the premises and render the
chemicals safe before re-entering to commence a search in accordance with the search
warrant.

A new definition of ‘emergency situation’ will be inserted into subsection 3C(1) of
the Crimes Act 1914 to provide certainty to the application of these powers. Itis
proposed that ‘ emergency situation’ means a situation where there are reasonable
grounds to believe that there is a serious and imminent threat to a person’slife, health
or safety that requires officers to leave the premises. For example, if law enforcement
agencies, upon executing a search warrant, discover explosive material that requires
the emergency exit of all personnel, officers would not have enough time to secure the
premises and render them safe before re-entering to commence a search.

If the police require longer than 12 hours, they may apply to an issuing authority for
an extension. An issuing officer is defined in section 3C of the Crimes Act 1914 asa
magistrate or ajustice of the peace or other person employed in a court of a State or
Territory who is authorised to issue search warrants. In order for an issuing officer to
consider extensions for re-entry beyond 12 hours, he/she must be satisfied by
information on oath or affirmation that there are exceptional circumstances justifying
the extension.
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Part 3 New provision in Division 3A of Part 1AA of the
Crimes Act 1914 to allow entry without warrant in
emergency situations when investigating terrorism

This Part inserts an emergency entry, search and seize power in the Crimes Act 1914
to provide the police with appropriate response tools for the investigation of terrorism.

Division 3A of the Crimes Act 1914 provides police with powers to stop, search and
question in relation to terrorist acts. This Division was first inserted into the Crimes
Act 1914 by the Anti-Terrorism Act (No 2) 2005 in order to provide police with
specific powersin relation to terrorist acts in addition to existing police powers.
Division 3A provides police with various powers in relation to terrorist acts but only
in a Commonwealth place and prescribed security zone and will be the subject of
review in 2010 along with other counter-terrorism measures introduced by the Anti-
Terrorism Act (No 2) 2005 to beinitiated through the Council of Australian
Governments.

However, Division 3A does not provide police with a power to enter premises without
awarrant in emergency circumstances relating to aterrorism offence where there is
material that may pose arisk to the health or safety of the public.

A range of State and Territory laws authorise entry without warrant in appropriately
limited circumstances. For example, section 190 of the Crimes Act 1914 1900 (ACT)
and section 9 of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW)
allow police to enter premises in emergencies, including where there is an imminent
danger to persons. Further, section 191 of the Crimes Act 1914 1900 (ACT) and
section 22 of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW)
authorise police to seize firearms and ammunitions located on those premises to
prevent the commission or repetition of an offence and dangerous articles used in
connection with commission of arelevant offence, respectively. Under that
legislation, police are required to obtain a search warrant (or the consent of the
occupier) before seizing other items.

Unlike their State and Territory colleagues, the Australian Federa Police (AFP) do
not have comprehensive emergency entry powers. The availability to the AFP of
wider emergency powers has become increasingly necessary particularly in the area
of counter-terrorism operations. An emergency entry power is necessary to
supplement existing search, entry and sei zure powers which only give police partial
coverage for emergency circumstances. For example, section 3T of the Crimes Act
1914 authorises a police officer to stop and search conveyances in emergency
situations and to seize certain objects. However, thereis no similar power that allows
the AFP to enter premises in an emergency without awarrant. The sudden or
extraordinary emergency defence at section 10 of the Criminal Code might be
available to a police officer who enters premises to render them safe in an emergency
situation. However, the defence does not confer a coercive power and any evidence
obtained during the police officer’ s conduct may not be admissible in subsequent
legal proceedings. Asaresult, there are insufficient powers for the AFP to adequately
respond to incidents that may present as a national security concern and that may call
for emergency entry powers.
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New power to search premises

3UEA Searching premises

(1) A policeofficer may enter premisesin accor dancewith this section if the
police officer suspects, on reasonable grounds, that:

(a) athingison thepremisesthat isrelevant to aterrorism offence,
whether or not the offence has occurred; and

(b) itisnecessary to exercise a power under subsection (2) in order to
prevent the thing from being used in connection with aterrorism
offence; and

(c) itisnecessary to exer cisethe power without the authority of a search
warrant becausethereisa serious and imminent threat to a person’s
life, health or safety.

(2) The police officer may:
(a) search the premisesfor thething; and
(b) seizethethingif heor shefindsit there.

(3) If,inthecourse of searchingfor thething, the police officer finds another
thing that the police officer suspects, on reasonable grounds, to be relevant
to an indictable offence or a summary offence, the police officer may secure
the premises pending the obtaining of a warrant under Part |AA in relation
tothe premises.

(4) Premisesmust not be secured under subsection (3) for longer than is
reasonably necessary to obtain thewarrant.

(5) Inthecourseof searchingfor thething, the police officer may also seize any
other thingif the police officer suspects, on reasonable grounds, that it is
necessary to seizeit:

(a) inorder to protect a person’slife, health or safety; and

(b) without the authority of a search warrant because the cir cumstances
areserious and urgent.

(6) Inexercising powersunder thissection:

(a) thepoalice officer may use such assistance; and

(b) the police officer, or a person who isalso a police officer and whois
assisting the police officer, may use such for ce against personsand
things; and

(c) apersonwhoisnot a police officer and who isassisting the police
officer may use such force against things;

asisnecessary and reasonablein the circumstances.
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New power to search premises

The proposed amendments to Division 3A of the Crimes Act 1914 would enable the
police to enter premises without awarrant in emergency circumstances, where an
officer suspects on reasonable grounds that material relevant to aterrorism offenceis
on the premises and there is arisk to the health or safety of the public. Thisalows
the police to take immediate action to enter a premises and render it safe, including
seizing dangerous objects, such as explosives, that they reasonably suspect are being
used in connection with terrorist activity and that pose an immediate threat to public
safety.

The new power would be available, for example, where a member of the public alerts
the police to aterrorist threat such as the presence of an explosive devicein a
building. The power authorises police to take immediate action to neutralise the
device and to seize inherently dangerous objects to prevent loss of life or injury to
persons. The new power avoids delays caused by the requirement to obtain awarrant
before making entry. Following activities necessary to render the premises safe,
including seizing dangerous objects necessary to secure the premises, it would be
necessary for the police to obtain a search warrant if there were grounds to conduct a
further search of the premises and seize other items with evidential value. The police
are also able to secure the premises for a period that is reasonably practicable, to make
application for a search warrant over the premises, if the police find athing that they
reasonably believeisrelevant to an indictable or summary offence. This ensures that
evidence of crimina activity is preserved. If awarrant is not authorised the premises
could then be handed over to the occupier. This approach is consistent with the views
of the Senate Scrutiny of Bills Committee®®, which has consistently indicated powers
of seizure should only be allowed under awarrant even if entry and search without
warrant are permitted.

8 http://www.aph.gov.aL/senate/committee/scrutiny/index.htm
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Consequential amendment about seized items under new power

3UB Application of Subdivision

(1) A police officer may exercise the powers under this Subdivision in relation to a
person if:
(a) the personisin a Commonwealth place (other than a prescribed security
zone) and the officer suspects on reasonable grounds that the person might
have just committed, might be committing or might be about to commit, a
terrorist act; or

(b) the person isin a Commonwealth place in a prescribed security zone.

(2) Thissection doesnat limit the operation of section 3UEA.

3UF How seized things must be dealt with

Seizure notice to be served

(1) A police officer who is for the time being responsible for athing seized under
section 3UE or 3UEA must, within 7 days after the day on which the thing was
seized, serve a seizure notice on:

(a) the owner of the thing; or

(b) if the owner of the thing cannot be identified after reasonable inquiries—
the person from whom the thing was seized.

(2) Subsection (1) does not apply if:
(8@ both:

(i) the owner of the thing cannot be identified after reasonable inquiries;
and

(i) thething was not seized from a person; or

(b) itisnot possibleto serve the person required to be served under
subsection (1).

(3) A seizure notice must:
(a) identify the thing; and
(b) state the date on which the thing was seized; and
(c) statethe ground or grounds on which the thing was seized; and

(d) statethat, if the owner does not request the return of the thing within 90
days after the date of the notice, the thing is forfeited to the
Commonwealth.

Return of thing seized

(4) The owner of athing seized under section 3UE or 3UEA may request the return
of the thing.

(5) A police officer who isfor the time being responsible for athing seized under
section 3UE or 3UEA must return the thing to its owner if:

(a) the owner requests the return of the thing; and
(b) neither subsection (6) nor (7) applies.
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Consequential amendment about seized items under new power

The amendments to the provisions concerning seized goodsin Division 3A simply
clarify that goods seized under the new provision are to be dealt with according to the
existing seizure provisions.

In addition, as the powersin Division 3A generally apply only to Commonwealth
places, the proposed amendment to section 3UB provides that the new emergency
entry and search power is not limited to Commonwealth places, asit already contains
the limitation that it can only be used in the investigation of terrorism.
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Part 4 Inserting a right of appeal in section 15AA

Section 15AA wasfirst inserted into the Crimes Act 1914 as part of the Anti-
Terrorism Act 2004 to ensure a consistent approach to bail proceedings for serious
national security offences. The purpose of this section isto ensure public safety in the
case of people charged with these serious offences, and to provide the judge with the
discretion to consider whether there are exceptional circumstances to justify granting
bail. The proposed amendments will ensure that, similar to other bail decisions, both
the prosecution and the defendant have a right to appeal the decision.
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New appeal right

15AA Bail not to be granted in certain cases

(1) Despite any other law of the Commonwealth, a bail authority must not grant bail
to a person (the defendant) charged with, or convicted of, an offence covered by
subsection (2) unless the bail authority is satisfied that exceptional circumstances

exist to justify bail.

(2) Thissubsection covers:
(a) aterrorism offence (other than an offence against section 102.8 of the
Criminal Code); and
(b) an offence against alaw of the Commonwealth, if:
(i) aphysical dement of the offence is that the defendant engaged in
conduct that caused the death of a person; and
(i) thefault element for that physical element isthat the defendant
intentionally engaged in that conduct (whether or not the defendant
intended to cause the death, or knew or was reckless as to whether the
conduct would result in the death); and
(c) an offence against a provision of Division 80 or Division 91 of the
Criminal Code, or against section 24AA of this Act, if:
(i) the death of apersonisalleged to have been caused by conduct that is
aphysica element of the offence; or
(if) conduct that is a physical element of the offence carried a substantial
risk of causing the death of a person; and
(d) anancillary offence against a provision of Division 80 or Division 91 of
the Criminal Code, or against section 24AA of this Act, if, had the
defendant engaged in conduct that is aphysical element of the primary
offence to which the ancillary offence relates, there would have been a
substantial risk that the conduct would have caused the death of a person.

(3) Toavoid doubt, the express reference in paragraph (2)(d) to an ancillary offence
does not imply that references in paragraphs (2)(a), (b) or (c) to an offence do not
include references to ancillary offences.

(3A) Despite any law of the Commonwealth, the Director of Public Prosecutions
or the defendant may appeal against a decision of a bail authority:

(a) togrant bail to a person charged with or convicted of an offence
covered by subsection (2) on the basisthat the bail authority is
satisfied that exceptional circumstances exist; or

(b) torefuseto grant bail to a person charged with or convicted of an
offence covered by subsection (2) on the basisthat the bail authority is
not satisfied that exceptional circumstances exist.
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Commentary Crimes Act 1914
Amendmentsto bail provisionsin terrorism and related matters

New appeal right

Section 15AA of the Crimes Act 1914 contains specific provisions relating to granting
bail for persons charged with terrorism and national security offences. It provides that
aperson charged or convicted of a serious security or violent offence (including
terrorism) must not be granted bail except in exceptiona circumstances.

This section was first inserted into the Crimes Act 1914 as part of the Anti-Terrorism
Act 2004 to ensure a consistent approach to bail proceedings for serious national
security offences. Normally with Commonwealth offences, through the application of
the Judiciary Act 1903, the relevant State and Territory law governing bail
proceedings applies in Commonwealth criminal matters. As section 15AA of the
Crimes Act 1914 does not currently include an appeal right, the State and Territory
legislation is relied upon to provide appeal rights to the prosecution or defendant.
This can result in confusion and in some cases there may be no scope to appesal
decisions made under section 15AA of the Crimes Act 1914. Therefore, it is proposed
that a specific appeal right be incorporated into section 15AA of the Crimes Act 1914.

This proposed amendment inserts in the Crimes Act 1914 aright of appeal for both
the prosecution and the defendant against bail decisionsin terrorism and national
security matters. Thisright of appeal is accompanied by a power to alow the court to
stay abail order, where bail has been granted and an appeal is planned. The stay is
dependent on the prosecution indicating an intention to appedl to the court, and only
lasts until the appeal is heard, or until the prosecution notifies the court they do not
intend to pursue an appeal, or until 72 hours has passed - whichever isthe least period
of time.
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Draft amendments Crimes Act 1914
Amendmentsto bail provisionsin terrorism and related matters

(3B) An appeal under subsection (3A):

(@) may bemadeto a court that would ordinarily havejurisdiction to hear
and deter mine appeals (however described) from directions, ordersor
judgments of the bail authority referred to in subsection (3A), whether
thejurisdiction isin respect of appealsrelating to bail or appeals
relating to other matters; and

(b) istobemadein accordancewith therulesor procedures (if any)
applicable under alaw of the Commonwealth, a Stateor a Territory in
relation to the exercise of such jurisdiction.

(3C) If:
(a) abail authority decidesto grant bail to a person charged with or
convicted of an offence covered by subsection (2); and

(b) immediately after the decision is made, the Director of Public
Prosecutions notifiesthe bail authority that he or sheintendsto appeal
against the decision under subsection (3A);

the decision to grant bail is stayed with effect from the time of the
notification.

(3D) A stay under subsection (3C) ends:

(a) when a decision on the appeal ismade; or

(b) when the Director of Public Prosecutions natifies:
(i) thebail authority; or
(i) if an appeal has already been instituted in a court—the court;

that he or she does not intend to proceed with the appeal; or
(c) 72 hoursafter the stay comesinto effect;
whichever occursfirst.

(4) Toavoid doubt, except as provided by subsection (1), (3A), (3B), (3C) and (3D)
this section does not affect the operation of alaw of a State or a Territory.
Note: bsectio indi ec VS0 e-State itorie }

These provisionsindirectly affect laws of the Statesand Territories because they
affect section 68 of the Judiciary Act 1903.
(5) Inthissection:
ancillary offence has the meaning given in the Criminal Code.

primary offence has the meaning given in the Criminal Code.
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Chapter 3 Amendments to the Charter of the
United Nations Act 1945

Part 4 of the Charter of the United Nations Act 1945 (the Charter Act) gives effect to
Austraia s obligations under paragraphs 1(c) and (d) of United Nations Security
Council Resolution 1373 of 28 September 2001. These paragraphs oblige Austraia
to:

» freeze, without delay, funds and other financial assets or economic resources
of: persons who commit, or attempt to commit, terrorist acts or participatein
or facilitate the commission of terrorist acts; entities owned or controlled
directly or indirectly by such persons; and of persons and entities acting on
behalf of, or at the direction of, such persons and entities, including funds
derived or generated from property owned or controlled directly or indirectly
by such persons and associated persons and entities; and

» prohibit its nationals or any persons and entities within its territory from
making any funds, financial assets or economic resources or financial or other
related services available, directly or indirectly, for the benefit of such persons
or entities.

The proposed amendments represent the Government’ s response to recommendation
22(a) of the Parliamentary Joint Committee on Security and Intelligence Report
Review of Security and Counter-Terrorism Legislation , tabled in Parliament in
December 2006 (the 2006 PJCIS Report) by ensuring that all listings must be subject
to periodic review against the prescribed matters for listing to remain in effect.
Periodic review of listings would not prevent the revocation of alisting as provided
for in the Charter Act, nor would it prevent the making of a new listing that isthe
same in substance as another listing.
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Draft amendments Charter of the United Nations Act 1945

Improving the standard for listing under the Charter Act

15 Listing persons, entities and assets

(1) TheMinister must list a person or entity under this section if the Minister is
satisfied on reasonable grounds of the prescribed matters.

(2) The Governor-Genera may make regulations prescribing the matters of which
the Minister must be satisfied before listing a person or entity under subsection
.

(3) TheMinister may list an asset, or class of asset, under this section if the Minister
is satisfied on reasonable grounds of the prescribed matters.

(4) The Governor-General may make regulations prescribing the matters of which
the Minister must be satisfied before listing an asset under subsection (3).

(5) A matter must not be prescribed under subsection (2) or (4) unlessthe
prescription of the matter would give effect to a decision that:

(8) the Security Council has made under Chapter V11 of the Charter of the
United Nations; and

(b) Article 25 of the Charter requires Australiato carry out; and
(c) relatesto terrorism and dealings with assets.

(6) A person or entity islisted by notice in the Gazette.
(7) Anasset or class of asset islisted by notice in the Gazette.
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Commentary Charter of the United Nations Act 1945

Improving the standard for listing under the Charter Act

Under Part 4 of the Charter Act the Minister for Foreign Affairs may list, by noticein
the Gazette, a person or an entity (section 15(1)), or an asset or class of assets (section
15(3)), if he or sheis satisfied of the ‘ prescribed matters'. It isan offence for an
individual (section 20(1)) or abody corporate (section 20(3C)) to use or deal with a
listed asset or with an asset that is owned or controlled by alisted person or entity, or
to alow or facilitate such using or dealing, without the written authorisation of the
Minister for Foreign Affairs. Part 4 also providesthat it is an offence for an
individual (section 21(1)) or abody corporate (section 21(2C)) to make an asset
available to alisted person or entity, without the written authorisation of the Minister
for Foreign Affairs.

The proposed provisions would amend subsections 15(1) and (3) to require that the
Minister for Foreign Affairslist aperson, entity, asset or class of assetsif he or sheis
satisfied ‘on reasonable grounds’ of the prescribed matters. Thiswould implement
recommendation 22(b) of the 2006 PJCIS Report. It would aso bring Austraiainto
line with the international standard for terrorist asset freezing established by the
Financial Action Task Forceinits Special Recommendation I11.
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Draft amendments Charter of the United Nations Act 1945

Providing for regular review of listings

15A Duration of listing

(1) Alistingunder section 15 ceasesto have effect on:

(a) if nodeclaration under subsection (2) has been madein relation to the
listing—the third anniversary of the day on which thelisting took
effect; or

(b) otherwise—thethird anniversary of the making of the most recent
declaration under subsection (2) in relation to thelisting.

(2) TheMinister may declare, in writing, that a specified listing under
section 15 continuesto have effect.

(3) TheMinister must not:

(@) makeadeclaration under subsection (2) specifying thelisting of a
person or entity unlessthe Minister is satisfied on reasonable grounds
of the matters prescribed for the purposes of subsection 15(2); or

(b) make a declaration under subsection (2) specifying thelisting of an
asset, or class of asset, unlessthe Minister is satisfied on reasonable
grounds of the matters prescribed for the pur poses of subsection 15(4).

(4) Theregulationsmay prescribeaform for a declaration under
subsection (2).

(5) A declaration made under subsection (2) isnot alegidative instrument.

(6) Toavoid doubt, subsection (1) does not prevent:
(a) therevocation, under section 16, of alisting; or
(b) therevocation of alisting by operation of section 19; or

(c) themaking of a new listing that isthe same in substance as another
listing (whether the new listing ismade or takes effect before or after
the other listing ceasesto have effect because of subsection (1)).
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Commentary Charter of the United Nations Act 1945

Providing for regular review of listings

The proposed amendments would al so introduce a new section 15A to provide that a
listing under section 15 ceases to have effect on the third anniversary of the day on
which the listing took effect, unless the Minister for Foreign Affairs has, prior to this
date, declared, in writing, that the listing continues to have effect. Section 15A
further providesthat alisting continued in effect by such a declaration will in turn
cease to have effect on the third anniversary of the day of the making of the
declaration, unless the Minister for Foreign Affairs makes afurther declaration, in
writing, that the listing continues to have effect. The Minister for Foreign Affairs
must not make a declaration unless satisfied on reasonable grounds of the prescribed
matters for the original listing. A declaration would not constitute a legislative
instrument within the meaning of section 5 of the Legislative Instruments Act 2003.
This amendment ensures there is consistency between the Charter of the United
Nations Act listing provisions and the terrorist organisation proscription regimein
Division 102 of the Criminal Code.
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Draft amendments Charter of the United Nations Act 1945

Consequential amendments

19 Effect of resolution ceasing to bind Australia

(1) Insofar asalisting under section 15 gives effect to a particular decision of the
Security Council, thelisting is revoked when Article 25 of the Charter of the
United Nations ceases to require Australiato carry out that decision.

(2) Inso far asregulations proscribing a person or entity under section 18 give effect
to a particular decision of the Security Council:

(a) theregulations cease to have effect when Article 25 of the Charter of the
United Nations ceasesto require Australiato carry out that decision; and

(b) they do not revive, even if Australia again becomes required to carry out
the decision.

(3) However, to avoid doubt, nothing in this section prevents:
(aa) alisting ceasing to have effect under section 15A; or
(a) therevocation, under section 16, of alisting; or
(b) the repeal of regulations; or

(c) the making of regulations that are the same in substance as regulations that
have ceased to have effect because of this section.
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Commentary Charter of the United Nations Act 1945

Consequential amendments

Inrelation to listings in effect at the time of the commencement of the amendments,
the proposed amendment provides that, for the purposes only of section 15A, such
listingswill be treated as if they had been made immediately after that
commencement.
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Chapter 4 Amendments to the National
Security Information (Criminal and
Civil Proceedings) Act 2004

Chapter 4 contains proposed amendments to the National Security Information
(Criminal and Civil Proceedings) Act 2004 (NSl Act).

History of the Act

In 2004 the Australian Law Reform Commission (ALRC) undertook areview of
mechanisms which existed to protect national security information during court,
tribunal and other proceedings. In its report Keeping Secrets: The Protection of
Classified and Security Sensitive Information the ALRC noted that the methods
necessary to protect national security information in proceedings are similar to those
used to protect witnesses or other sensitive information in criminal prosecutions. The
ALRC aso commented that ‘thereis a very important additional dimension in the
need for the protection of classified or sensitive national security information, since
the risks of disclosure in these circumstances extend to the very security and defence
of the nation, aswell asto our strategic interests — not least, Austraia s relationships
with other nations and our arrangements for the continued acquisition and exchange
of intelligence information’.%*

The ALRC made 80 recommendations designed to reconcile the tension between
disclosure in the interest of fair and effective legal proceedings and non-disclosurein
theinterest of national security. One of the recommendations was to enact a ‘ National
Security Information Procedures Act’, which would outline measures to protect
classified and sensitive information in court, tribunal and other proceedings.

On 8 December 2004 the National Security Information (Criminal Proceedings) Act
2004 was passed and commenced on 11 January 2005. The purpose of the Act isto
protect information from disclosure in federal crimina proceedings and civil court
proceedings where the disclosure would be likely to prejudice Australia’ s national
security.®® The Act contains various measures to facilitate the prosecution of an
offence without prejudicing national security or the right of a defendant to afair trial.
The Act, in conjunction with the National Security Information (Criminal and Civil
Proceedings) Regulations 2005% (NSI Regulations) and the Requirements for the
Protection of National Security Information in Federal Criminal Proceedings and
Civil Proceedings®” (NSI Requirements), provides a comprehensive regul atory
framework for the disclosure, storage and handling of national security information in
federa crimina proceedings and civil proceedings. In June 2008, the Attorney-

% ALRC Report Keeping Secrets, pages 9-10.

® The Act 2004 was amended to extend its protections to civil proceedings by the National Security
Information Legislation Amendment Act 2005 which commenced on 3 August 2005.

% The Regulations prescribe requirements for the storage, handling and destruction of information
under the Act.

%7 The Requirements are incorporated within the NSI Regulations. They specify how and where
national security information must be accessed, stored and otherwise handled and address a range of
physical security matters.
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General, the Hon Robert McClelland MP, issued a Practitioner’s Guide to the Act. It
contains further information about the history of the Act and its current operation.®®

Public Interest Immunity

Prior to the Act, the common law doctrine of public interest immunity (PIl) was the
primary mechanism by which the Commonwealth could seek to protect national
security information from disclosure during court proceedings. Pl alows acourt to
exclude evidence which, if admitted, would be injurious to the public interest. There
are anumber of difficulties associated with reliance upon Pl to protect national
security information:

*  WhereaPIl claim is successful, a case may be unable to proceed due to alack
of admissible evidence.

» A court may rule against aclaim for PIl and order the disclosure of national
security information in open court which presents arisk to Australia s national
Ssecurity.

» Confidentiality and security sensitive issues may arise unexpectedly and
claimsfor PIl will have to be determined at short notice. Thisisan
inconvenience to both the court and the parties.

» Prior to making a court order, Pll does not protect the information from
disclosure.

The combination of the Act, NSI Regulations and NSI Requirements overcome these
difficulties.

The NSI Act, consistent with ALRC recommendations, neither excludes nor impedes
acourt’s power to uphold claims for PIl or make other protective orders such as
closure of court and non-publication orders. Pll claims and other protective orders
may be made instead of or in conjunction with the operation of the NSI Act.

Practical Experience with the Act
To date, the Act has been invoked in federal criminal casesinvolving 38 defendants.
It has also been invoked in civil proceedings relating to the making of a control order

under the Criminal Code.

Constitutional |ssues

In Rv Faheem Khalid Lodhi ® Part 3° of the Act was challenged on constitutional
grounds. One of the arguments was that Part 3 requires the State and Territory
Supreme Courts to exercise Commonwealth judicial power in amanner that is
inconsistent with their character. It was argued that the procedures set out in Part 3
resulted in the Courts being deprived of their powers to retain appropriate control of
criminal proceedingsto be able to bring the trial to an orderly conclusion.

% The Practitioner’'s Guide is available at www.ag.gov.au

© 12006] NSWSC 571

0 Part 3 contains provisions on pre-trial conferences, non-disclosure certificates,
notification procedures and closed hearings in federal criminal proceedings.
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The Honourabl e Justice Whealy in the Supreme Court of New South Wales rejected
these arguments and upheld the constitutional vaidity of the Act. His Honour held
that, notwithstanding the enactment of Part 3, the Court retains unfettered control over
thetrial to ensure the accused is not tried unfairly. His Honour aso observed that the
Court’s ordinary powers to restrict access to hearings and exclude evidence have not
been criticised on congtitutional grounds.

On 20 December 2007 the New South Wales Court of Crimina Appeal rejected an
appeal by Mr Lodhi against his conviction and sentence. In the appeal it was argued
that subsection 31(8) of the Act isunconstitutional. Subsection 31(8) requires the
Court to give greatest weight to the risk of prejudice of national security when
considering whether to make a non-disclosure order. It was argued that this direction,
when considering an Attorney-General’ s certificate, was effectively an order asto
how the caseisto be decided. In the determination that subsection 31(8) was not
unconstitutional, the Chief Justice held that subsection 31(8) ‘ merely gives the court
guidance as to the comparative weight it should give one factor over another, and so
does not unconstitutionally direct the court how to exercise itsjurisdiction or interfere
with the integrity of the judicial balancing process’.™

International Law |ssues

International law provides for the right to afair trial in both civil and criminal cases.”
In Rv Faheem Khalid Lodhi the court considered whether the Act infringes on this
right. It was argued that aright to afair trial was denied because subsection 31(8)
made the court give the ‘ greatest’ weight to the risk of prejudice to national security
when the court was considering whether to make an order under section 31. It was
determined that there was nothing inherent, within subsection 31(8), which would
infringe theright to afair trial. The operation of the Act will be consistent with the
right to afair trial unless, in a particular case, the practical effect of the exclusion
from the proceedings of either certain information or of anindividua isto make the
position of the parties unequal to the point where one party is prevented from
adequately presenting their case. However, the overriding discretion of the court,
under section 19, to order a stay of proceedings limits the possibility of adenial of a
fair hearing.

Overview of proposed amendments to the Act

The decisionsin R v Faheem Khalid Lodhi reinforced the integrity of the fundamental
principles underlying the Act. However, practical experience with the Act has
identified areas where the Act could be clarified and improved. The purpose of the
proposed amendmentsis to improve the Act’s practical application to ongoing and
future court proceedings, while still guaranteeing the protection of national security
information in federal criminal and civil proceedings. The amendments fall within the
following five general categories:

1 12007] NSWCCA 360 at 36-39.

"2 Theright to afair trial is guaranteed in the following instruments, which are binding on Australia:
Article 14 of the ICCPR; Common Article 3 of the Geneva Conventions; Article 75 of Additional
Protocol | to the Geneva Conventions and Article 6 of Additional Protocol |1 of Geneva Conventions.
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1. Application of the Act to legal representatives

A number of the proposed amendments seek to clarify the application of the Act to the
defendant’ s legal representative in criminal proceedings and a party’s legd
representative in civil proceedings, including:

¢ amendmentsto ensure that the requirement to give naotice to the Attorney-General
about the possible disclosure of national security information in a proceeding
applies to a defendant’ s or party’slegal representative; and

¢ various amendments to clarify the application of the Act to a defendant’ s legal
representative/party’s legal representative when the legal representative is acting
on behalf of the defendant/party.

These amendments are necessary to ensure that there is no confusion about when the
defendant’s or party’ s legal representative is subject to the obligations under the Act
which attract acriminal sanction. Such obligations are equally imposed on the
prosecution in federal criminal matters. These proposed amendments do not impose
further obligations on defence representatives. The sole purpose of the proposed
amendmentsis to clarify when certain obligations or requirements apply to lega
representatives.

2. Role of the Attorney-General under the Act

The Attorney-General has aresponsibility to protect national security information
during court, tribunal and other proceedings. The proposed amendments make it clear
that the Attorney-General, or representative of the Attorney-General, has the ability to
attend and be heard during federal criminal or civil proceedings. It isaso proposed
that the Attorney-General be able to be a party to consent arrangements made in
relation to the protection of nationa security material. Permitting the
Attorney-General to be a party to these arrangements ensures the Attorney-General is
involved in the formation of such arrangements and can effectively represent the
interests of the Government in protecting national security.

3. Flexibility of the court

A number of the proposed amendments seek to clarify court procedures to ensure
processes are flexible and efficient. Some of the proposed amendments include:

» clarifying that the Act does not exclude or modify the general power of acourt to
uphold aclaim of public interest immunity, to make an order under section 93.2 of
the Criminal Code or to make other protective orders such as closed hearings and
non-publication orders; and

» clarifying that pre-trial hearings may be held at any stage of a proceeding, and that

pre-trial hearings may be used to consider issues relating to the disclosure,
protection, storage, handling or destruction of nationa security information.
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4. Facilitate agreements under sections 22 and 38B

Agreements under section 22 and section 38B as to arrangements about the disclosure
of national security information in the proceedings assist with progressing court cases
efficiently. The proposed amendments will facilitate better agreement-making by:

» clarifying that the policy intention behind the Act isthat, if possible, itis
preferable that parties enter into a section 22 arrangement, compared to the
court issuing a certificate;

« clarifyingwho is permitted to enter into a section 22 arrangement; and

» clarifying that section 22 arrangements not only cover the disclosure of
national security information, but may a so cover the protection, storage,
handling and destruction of national security information.

5. Avoid unnecessary procedures

A number of amendments are designed to streamline procedures and minimise
unnecessary processes. Some of the amendments include:

» clarifying that, for the purposes of the Act, re-trials should be considered to be
part of the same proceeding as thetrial;

» clarifying that once the Attorney-General is aware of a potential disclosure of
national security information, it is not necessary to provide notice again through
other processes; and

» clarifying that it is only necessary to adjourn those parts of the proceedings which
may involve adisclosure of national security information.
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Draft amendments
National Security Information (Criminal and Civil Proceedings) Act 2004

Part 1: Preliminary

6 Application of Act to federal criminal proceedings

(1) Subject to subsection (2), this Act appliesto afederal criminal proceeding,
whether begun before, on or after the day on which this section commences, if
the prosecutor gives notice in writing to the defendant, the defendant’ slegal
representative and the court that this Act applies to the proceeding.

(2) If the prosecutor gives the notice after the proceeding begins, this Act only
applies to the parts of the proceeding that-take place-after-the-neticeisgiven

occur after the noticeis given (whether or not those parts began before that
time).

(3) A notice given under this section is not alegidative instrument.
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Commentary
National Security Information (Criminal and Civil Proceedings) Act 2004

Section 6: Application of Act to federal criminal proceedings

Clarify the application of the Act to a defendant’s legal representative

The operation of the Act in criminal proceedingsistriggered by the prosecutor. This
is done by the prosecutor ng the brief of evidence and then notifying the court
and defendant that it is thought the Act should apply to the case. Currently,
subsection 6(1) places an obligation on the prosecutor to notify the defendant and the
court that the Act applies to the federal criminal proceeding. However, thereisno
express obligation on the prosecutor to notify the defendant’s legal representative.
The proposed amendment to subsection 6(1) clarifies that when a prosecutor gives
notice of the application of the Act to afederal criminal proceeding, the prosecutor
must aso notify the defendant’ s legal representative. Thisis aminor amendment that
clarifies what occurs in practice and ensures the defendant is adequately put on notice
that the Act applies.

Clarify the application of the Act to proceedings once the Act has been invoked

Subsection 6(2) currently provides that if a prosecutor gives notice that the Act
applies to the proceeding after a proceeding has commenced, the Act applies to those
parts of the proceeding that occur after the noticeis given. It would not be practical
or logica for the Act to apply to those parts of the proceeding that have aready
finished, as the Act guides how information is to be disclosed during the course of
proceedings.

However, it is currently unclear whether the Act applies to parts of the proceeding
which start prior to the notice but continue after the notice is given. The proposed
amendments clarify that where the prosecutor has given notice of the application of
the Act to the proceeding, the Act appliesto those parts of the federal criminal
proceeding that occur after the notice is given, whether or not those parts began before
the notice was given. For example, if the prosecutor gives notice that the Act applies
to afederal criminal proceeding and that notice is given when the committal process
is underway, the Act would apply to the remainder of the committal process aswell as
to all other parts of the federal criminal proceeding which take place after the
committal process.
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Draft amendments

National Security Information (Criminal and Civil Proceedings) Act 2004

6A Application of Act to civil proceedings

@

2

(4)

©)

Application to civil proceedings—Attorney-General not a party to proceedings

If:
(a) the Attorney-General isnot a party to acivil proceeding, whether begun
before, on or after the day on which this section commences; and

(b) the Attorney-General gives noticein writing to the partiesto the
proceeding, the legal representatives of the partiesto the proceeding
and the court that this Act appliesto the proceeding;

then, subject to subsection (5), this Act appliesto the proceeding.

Application to civil proceedings—Attorney-General a party to proceedings

If:
(a) the Attorney-General is, or becomes, a party to acivil proceeding, whether
begun before, on or after the day on which this section commences; and
(b) the Minister appointed under subsection (3) or (4) gives noticein writing to
the parties to the proceeding, the legal representatives of the partiesto
the proceeding and the court that this Act applies to the proceeding;
then:
(c) subject to subsection (5), this Act applies to the proceeding; and
(d) the Minister must perform the functions and exercise the powers, in
relation to the proceeding, that are conferred on the Attorney-General
under Divisions 1A, 1, 2, 3 and 4 of Part 3A; and
(e) referencesin:
(i) Division 4 of Part 2; and
(ii) Divisions 1A, 1, 2, 3 and 4 of Part 3A; and
(iii) Division 2 of Part 5;
to the Attorney-General (other than references to the Attorney-General asa
party to the proceeding) are to be read as references to the Minister.

Attorney-General to appoint alternative Minister

The Attorney-General must, as soon as possible after the commencement of this
section, appoint in writing another Minister for the purposes of the operation of
subsection (2) in relation to all civil proceedings.

If the Minister appointed under subsection (3) is, or becomes, a party to acivil
proceeding to which the Attorney-General also is or becomes a party, the
Attorney-General must appoint a different Minister for the purposes of the
operation of subsection (2) in relation to that civil proceeding.

Application to civil proceedings—notice given after a proceeding has begun

If the Attorney-General or the Minister gives the notice after the proceeding has
begun, this Act only applies to the parts of the proceeding that take-place-after
theneticetsgiven occur after the noticeis given (whether or not those parts
began beforethat time).
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Commentary
National Security Information (Criminal and Civil Proceedings) Act 2004

Section 6A: Application of Act to civil proceedings

The proposed amendments to subsections 6A(1), (2) and (5) mirror those to
subsections 6(1) and (2), but apply to civil proceedings.

Clarify the application of the Act to a party’slegal representative

The procedure for invoking the Act in the civil regime requires the Attorney-General
(or, where the Attorney-Generadl is a party to the proceedings, another appointed
Minister) to notify the parties and the court that the Act applies. The proposed
amendments clarify that the Attorney-General or other appointed Minister must give
notice to the legal representatives of the parties as well as to the parties themselves
and to the court.

Clarify the application of the Act to proceedings once the Act has been invoked

Similarly to subsection 6(2), it is unclear whether the Act can apply to parts of the
proceeding which start prior to the notice but continue after the noticeis given. The
proposed amendment to subsection 6A(5) clarifies that the Act appliesto all
proceedings that take place after the notice is given, irrespective of whether the
proceedings commenced prior to the notice.
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Draft amendments
National Security Information (Criminal and Civil Proceedings) Act 2004

Notice and appointment are not |egidative instruments

(6) A notice given under subsection (1) or (2) and an appointment made by the
Attorney-General under subsection (3) or (4) are not legislative instruments for
the purposes of the Legidative Instruments Act 2003.
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Draft amendments
National Security Information (Criminal and Civil Proceedings) Act 2004

Changesto definitionswithin the NSI Act

7 Definitions
In this Act, unless the contrary intention appears:
court official means an individual who:

(a) isemployed or engaged by a court to perform servicesin thecourt in
relation to a proceeding in the court; or

(b) inrelation to afederal criminal proceedingin a court — supervisesthe
defendant in the court.

national security information means information:
(a) that relatesto national security; or

(b) thedisclosure of which may affect national security.
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Commentary
National Security Information (Criminal and Civil Proceedings) Act 2004

Definition of ‘court official’

Currently the Act does not contain a definition of court official. This has created
uncertainty as to which court staff are able to be present during closed hearings under
sections 29 and 38l of the Act. The proposed definition of court officia has been
given abroad meaning and is not confined to persons who are actually employed by
the court. The term extends to any persons who perform services to assist with the
court proceedings, in an official capacity for, at the request of, or on behalf of the
court. A broad definition of ‘court official” would ensure that al necessary officials
are able to be in the court during closed hearings, to alow the proceedings to continue
efficiently and without delay.

Paragraph (@) of the definition applies to individuals employed or engaged by the
court to perform servicesin the court in relation to a proceeding, such as ajudge’s
associate, court reporter or an interpreter. Paragraph (b) of the definition would apply
to corrections officers who are required to be present in the court room to supervise
and accompany the defendant. It would also include amedical officer, such asa
doctor, who is required to be in the court room to attend to the medical needs of the
defendant if necessary. Such individuals may not be employed directly by the court,
but their presenceisin an official capacity for the purpose of facilitating federal
criminal proceedings. The persons captured by this definition will be able to remain
in the court room during closed court hearings under sections 29 and 38l of the Act.

Definition of ‘national security information’

Thereis currently no definition of national security information in the Act. Instead,
the provisions of the Act operate by reference to information in two different
categories:
» information which relates to national security or the disclosure of which may
affect national security
» information, the disclosure of which islikely to prejudice national security.

Under sections 24, 25, 38D and 38E the prosecutor, defendants and parties must
notify the Attorney-General of any expected disclosure of information that falls under
thefirst category. A concern was that, without a clear definition of national security
information, it may be unclear when notification is expected. The proposed definition
outlines that national security information means information that either relates to
national security or the disclosure of which may affect national security. The
definition will be used in the Act primarily under the notice provisions, sections 24,
25, 38D and 38E of the Act. This definition encapsulates the first category of
information outlined above. This category of information captures a broad amount of
information, compared to the second category. It was considered appropriate to have
the definition capture a broader amount of information asit will ensure that the
Attorney-General and court are made aware of any potentially damaging information
that may arisein the proceeding. The second category of information is used when the
Attorney-Generd is deciding whether to issue a non-disclosure certificate or withess
exclusion certificate. This category includes less information than would be captured
by the definition of ‘national security information’. Using this second category,
which covers less information, ensures that only information which is prejudicial to
national security is prevented from being disclosed.
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13 Meaning of criminal proceeding

(1) InthisAct, criminal proceeding means a proceeding for the prosecution,
whether summarily or on indictment, of an offence or offences.

(2) Toavoid doubt, each of the following is part of acriminal proceeding:

(a) abail proceeding;

(b) acommittal proceeding;

(c) thediscovery, exchange, production, inspection or disclosure of intended
evidence, documents and reports of personsthtended-to-be-called-by-aparty
to-giveevidence;

(d) asentencing proceeding;

(e) an appeal proceeding;

(f) aproceeding with respect to any matter in which a person seeks awrit of
mandamus or prohibition or an injunction against an officer or officers of
the Commonwealth (within the meaning of subsection 39B(1B) of the
Judiciary Act 1903) in relation to:

(i) adecision to prosecute a person for one or more offences against a
|aw of the Commonwealth; or
(if) arelated criminal justice process decision (within the meaning of
subsection 39B(3) of that Act);
(g) any other pre-trial, interlocutory or post-trial proceeding prescribed by
regulations for the purposes of this paragraph.

(3) Toavoid doubt, are-trial, and proceedingsrelatingto there-trial
(including those mentioned in subsection (2)), are part of the same
criminal proceeding asthetrial.
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Section 13: Meaning of ‘criminal proceeding’

The Act can only apply to federal criminal proceedings that fall within the definition
of criminal proceeding in section 13 of the Act.

Application of the Act to discovery procedures

Paragraph 13(2)(c) currently defines acriminal proceeding to include the discovery,
exchange, production, inspection or disclosure of intended evidence, documents and
reports of persons intended to be called by a party to give evidence. This definition
could be interpreted narrowly to only cover discovery procedures that relate to
persons intended to be called by a party to give evidence, rather than documents,
evidence and reportsin general. Thisis problematic asit limits the breadth of the
definition of criminal proceedings. The proposed amendment will clarify this
uncertainty by omitting the phrase * of persons intended to be called by a party to give
evidence'. The provision will continue to cover the disclosure of evidence of an
individual who could be called to give evidence. This type of evidence will be
captured in the phrase, ‘intended evidence'. For example, this amendment will ensure
that subpoenas requesting the production of documents or personsto give evidence
are captured by the definition under 13(2)(c).

Re-trials

Currently under section 13 it is unclear whether are-trial is considered a separate
criminal proceeding from thetrial. If the prosecution gives notice, under section 24,
that the Act will apply to atrial, there is uncertainty about whether the prosecution
needs to give another noticeif thereisare-trial. Proposed subsection 13(3) will make
it clear that are-trial and proceedings relating to are-trial are considered, for the
purposes of the Act, to be part of the same crimina proceeding asthetrial. Therefore,
where the prosecution gives notice that the Act will apply to the trial, there will be no
requirement for the Act to be invoked again for the purposes of are-trial or
proceedings relating to the re-trial.
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14 Meaning of federal criminal proceeding

In this Act, federal criminal proceeding meansa criminal proceedingin
any court exercising federal jurisdiction, wherethe offence or any of the
offences concerned are against a law of the Commonwealth.
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Section 14: Meaning of ‘federal criminal proceeding’

Section 14 defines ‘federal criminal proceeding’. Paragraph 14(b) of the definition
includes proceedings under the Extradition Act 1988 (Cth). The terminology within
the Act for federal crimina proceedings can be difficult to apply to extradition
proceedings. For example, the terms *prosecutor’ and ‘ defendant’ are not terms used
in proceedings under the Extradition Act 1988. It is, therefore, proposed to exclude
the reference to proceedings under the Extradition Act 1988 in the definition of a
federal crimina proceeding. Consequently any future proceeding under, or in relation
to, amatter arising under the Extradition Act 1988 that involves national security
information will be treated as a civil proceeding for the purposes of the NSI Act.
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15 Meaning of defendant in relation to a federal criminal proceeding

(1) InthisAct, defendant, in relation to afederal criminal proceeding, meansa
person char ged with the offence or offences concerned (even if the
proceeding occur s after any conviction of the person).

(2) If thereis more than one defendant in afederal crimina proceeding, this Act
applies separately in relation to each defendant.
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Section 15: Meaning of ‘defendant’ in relation to a federal criminal proceeding

Currently, the definition includes a reference to proceedings under paragraph 14(b),
which is amatter arising under the Extradition Act 1988. Proposed subsection 15(1)
will not include any reference to paragraph 14(b). Thisis a consequential amendment
due to the proposal to treat proceedings under the Extradition Act 1988 as civil rather
than criminal proceedings for the purpose of the NSI Act.
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15A Meaning of civil proceeding

(1) InthisAct, civil proceeding means any proceeding in a court of the
Commonwealth, a State or Territory, other than a criminal proceeding.

Note: The Act only appliesto acivil proceeding in respect of which a notice has been given
under section 6A.
(2) Toavoid doubt, each of the following is part of acivil proceeding:

(a) any proceeding on an ex parte application (including an application made
before pleadings are filed in a court);

(b) the discovery, exchange, production, inspection or disclosure of intended
evidence, documents and reports of personsthtended-to-becalled-by-a-party
to-give-evidence;

(c) an appeal proceeding;

(d) any interlocutory or other proceeding prescribed by regulations for the
purposes of this paragraph.

(3) Toavoid doubt, are-hearing, and proceedingsrelating to there-hearing
(including those mentioned in subsection (2)), are part of the same civil
proceeding asthe hearing.
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Section 15A: Meaning of civil proceedings

The NSI Act can only apply to civil proceedings that fall within the definition of a
civil proceeding under section 15A of the Act.

Application of Act to discovery procedures

Similarly to the definition of criminal proceedings under section 13, paragraph
15A(2)(b) currently defines acivil proceeding to include the discovery, exchange,
production, inspection or disclosure of intended evidence, documents and reports of
persons intended to be called by a party to give evidence. This definition could be
interpreted narrowly to only cover discovery procedures that relate to persons
intended to be called by a party to give evidence, rather than documents, evidence and
reportsin general. Similarly to section 13, an amendment is proposed to remove the
phrase ‘ of persons intended to be called by a party to give evidence'.

Re-hearings

Similar to section 13, currently under section 15A it is unclear whether are-hearing
and proceedings relating to are-hearing are considered part of the origina civil
proceeding. The proposed addition of subsection 15A(3) will clarify that, where the
Attorney-Genera gives notice under subsection 6A (1), the Act will apply to the
substantive proceeding, as well as any re-hearing or proceedings relating to are-
hearing. Thereis no requirement for the Act to be invoked again for the purposes of
that re-hearing.
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16 Disclosure of information in permitted circumstances

A person discloses information in permitted circumstancesif:
(a) the person isthe prosecutor in afederal criminal proceeding and the person
discloses the information in the course of his or her dutiesin relation to the
proceeding; or

(b) the person disclosesthe information in circumstances specified by the
Attorney-General in a certificate or advice given under section 26, 28,
38F or 38H.
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Section 16: Disclosure of information in per mitted circumstances

Under the NSI Act, the Attorney-General determines whether information can be
disclosed. If it isdetermined that the information should not be disclosed he or she
will issue a non-disclosure certificate or witness exclusion certificate. However, even
if acertificateisissued by the Attorney-General, an individual may still be allowed to
disclose the information if it is permitted under section 16.

Section 16 provides alist of permitted circumstances when information can be
disclosed. For civil proceedings, the permitted circumstances differ depending on the
category of person. A point of concern with the current section is that, in relation to
civil proceedings, the definition of permitted circumstancesis so wide that it
potentially undermines the protection accorded to national security information by
other provisions of the Act. For example, under paragraph (ab) an individua will be
permitted to disclose information ‘in the course of their duties'. Thismay result in an
individual being allowed to disclose information in order to comply with an order for
discovery or a notice to produce.

To addressthis concern it is proposed to repeal subsections (aa) to (b) and insert a
new subsection which would give the Attorney-General greater flexibility to prescribe
the circumstances in which national security information could be disclosed. The
proposed subsection will alow the disclosure to be conditional on the specifications
outlined by the Attorney-General in the certificate under sections 26, 28, 38F or 38H.
This proposed amendment will ensure the protection of national security information
is not undermined and the Act operates as intended.
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17 Meaning of likely to preudice national security

A disclosure of national-security-Hrfermation information islikely to prejudice

national security if thereisareal, and not merely aremote, possibility that the
disclosure will prejudice national security.
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Section 17: Meaning of likely to prejudice national security

Thisitem is a consegquential amendment which is necessary because of the proposal to
insert a definition of national security information into the Act under section 7.
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19 General powersof acourt

Power of a court in a federal criminal proceeding

(1) The power of acourt to control the conduct of afederal criminal proceeding, in
particular with respect to abuse of process, is not affected by this Act, except so
far asthis Act expressy or impliedly provides otherwise.

(1A) In addition to the powers of a court under thisAct in afederal criminal
proceeding, the court may make such ordersasthe court considers
appropriatein relation to the disclosure, protection, storage, handling or
destruction, in the proceeding, of national security information if:

(a) thecourt issatisfied that it isin theinterest of national security to make
such orders; and

(b) the ordersare not inconsistent with this Act or regulations made under
thisAct.

Consideration of a matter in relation to closed hearingsin a federal criminal
proceeding not to prevent later stay order

(2) An order under section 31 does not prevent the court from later ordering that the
federal criminal proceeding be stayed on a ground involving the same matter,
including that an order made under section 31 would have a substantial adverse
effect on a defendant’ sright to receive afair hearing.

Power of a court in a civil proceeding

(3) The power of acourt to control the conduct of acivil proceeding, in particular
with respect to abuse of process, is not affected by this Act, except so far asthis
Act expressly or impliedly provides otherwise.

(3A) In addition to the powers of a court under thisAct in a civil proceeding, the
court may make such ordersasthe court considersappropriatein relation
to thedisclosure, protection, storage, handling or destruction, in the
proceeding, of national security information if:

(a) thecourt issatisfied that it isin theinterest of national security to make
such orders; and

(b) the ordersare not inconsistent with this Act or regulations made under
this Act.

Consideration of a matter in relation to closed hearingsin a civil proceeding not
to prevent later stay order

(4) An order under section 38L does not prevent the court from later ordering that
the civil proceeding be stayed on a ground involving the same matter, including
that an order made under section 38L would have a substantial adverse effect on
the substantive hearing in the proceeding.
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Section 19: General powersof a court
The court’s power to control court proceedings

Section 19 of the Act provides that a court retains the power to control the conduct of
acourt proceeding. For example, a court retains the power to stay or dismissa
proceeding and to exclude persons from the court. The purpose of this provisionisto
ensure that the court’ s discretion is not unduly fettered.

Section 19 may be interpreted to unduly restrain a court from making orders that
relate to national security information that are not specifically provided for in the Act.
Furthermore, lower level courts, such as the Magistrates Court, do not have inherent
powers which alow them to make general orders relating to the protection of national
security information. The proposed amendments clarify that, the powers of the court
are not limited to those provided for by the Act. Proposed subsection 19(1A) will
outline that the court is able to make any orders as the court considers appropriate in
relation to the disclosure, protection, storage, handling or destruction of nationa
security information in a federal criminal proceeding or in a civil proceeding. The
amendment will also enable such orders to be made by the lower courts. For example,
during a committal hearing in a Magistrates Court, a magistrate may order that, in
order to protect the identity of awitness because the identity of the witness is national
security information, the witness may appear behind a screen.

Restrictions on the court

The proposed amendments to section 19 reinforce a court’ s ability to control the
conduct of federal crimina proceedings under subsection 19(1) or civil proceedings
under subsection 19(3) of the Act. The only restriction on the court is that their orders
in relation to the disclosure, protection, storage, handling or destruction of national
security information, must be in the interests of national security and not inconsistent
with the NSI Act or NSI Regulations.
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Factors to be considered when deciding whether to order a stay of a civil
proceeding

(5) Indeciding whether to order a stay of the civil proceeding, the court must
consider:
() theextent of any financia lossthat a party would suffer as aresult of the
proceeding being stayed; and
(b) whether a party has reasonabl e prospects of obtaining aremedy in the
proceeding; and
(c) any other matter the court considers relevant.
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Protection of information whose disclosurein federal criminal
proceedingsislikely to prejudice etc. national security

Division 1A—Attorney-General etc. may attend and be heard at
federal criminal proceedings

20A Attorney-General etc. may attend and be heard at federal criminal
proceedings

If, in afederal criminal proceeding, an issue arisesrelating to the disclosure,
protection, storage, handling or destruction, in the proceeding, of national
security information, then any or all of thefollowing may attend and be
heard at the proceeding:

(a) the Attorney-General;

(b) the Attorney-General’slegal representative;

(c) any other representative of the Attorney-General.
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Protecting national security information in criminal proceedings

New Division 1A — Attorney-General etc may attend and be heard at federal
criminal proceedings

Section 20A : Attorney-General etc may attend and be heard at federal criminal
proceedings

Currently inthe NSI Act thereis limited scope for intervention by the Attorney-
General in federal criminal proceedings. Under section 30 of the Act, the Attorney-
General may only intervene in federal criminal proceedings when closed hearing
requirements apply. Furthermore, a representative of the Attorney-General is not
permitted to intervene.

The Attorney-General has a broad responsibility to protect national security
information throughout all stages of afederal criminal proceeding. The intention
behind this proposed amendment is to create a broader power for the
Attorney-Generd to be able to fulfil this responsibility. Proposed new section 20A
provides for the Attorney-General, the Attorney-General’ s legal representative and
any other representative of the Attorney-General to attend and be heard at any stage of
afederal crimina proceeding where an issue relating to disclosure, protection,
storage, handling or destruction of national security information in the proceeding
arises. A representative of the Attorney-General could include an officer from the
Attorney-General’s Department or alaw enforcement or intelligence and security
agency who is responsible for the information. The inclusion of this new section will
assist in ensuring the appropriate protection of national security information whilst
still allowing a court to run a proceeding in an efficient manner.
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Division 1B—Court to consider hearingin camera etc.

20B Court to consider hearingin camera etc.

(1) If, duringahearingin afederal criminal proceeding, an issue arisesrelating
to thedisclosure, protection, storage, handling or destruction, in the
proceeding, of national security information, then before hearing theissue,
the court must consider making an order under either or both of the
following:

(a) subsection 19(1A);
(b) section 93.2 of the Criminal Code.

(2) Subsection (1) doesnot apply if theissueisthe subject of an order that isin
force under section 22.
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New Division 1B — Court to consider hearing in camera etc

Section 20B: Court to consider hearing in camera etc.

Currently, under the NSI Act, if an issue relating to the disclosure, protection, storage,
handling or destruction of national security information is raised, the only mechanism
to protect the information, while dealing with the issue, is through a closed hearing.
However, the requirement to hold a closed hearing, whenever thereis an issue relating
to the disclosure, protection, storage, handling or destruction of national security
information, can result in unnecessary delaysin the proceeding. While the higher
courts have inherent powers to make general orders relating to national security
information and are therefore not required to utilise the closed hearing provisions of
the Act, the lower courts do not have such inherent powers.

Proposed section 20B will provide the courts with a power to protect national security
information. It will require the court, before hearing an issue relating to the
disclosure, protection, storage, handling or destruction of national security
information in afedera criminal proceeding, to consider making an order under
section 93.2 of the Criminal Code and/or under new subsection 19(1A). Under
section 93.2 of the Criminal Code, a person presiding over the court may make orders,
if satisfied they are in the interest of the security or defence of the Commonwealth, to
do any or al of the following: exclude members of the public, place restrictions on
reporting of proceedings, and place restrictions on access to physica evidence.

Proposed new subsection 19(1A) clarifies that the court is able to make any orders as
the court considers appropriate in relation to the disclosure, protection, storage,
handling or destruction of national security information in afederal criminal
proceeding or in acivil proceeding. Theinclusion of section 20B will increase the
power of the court to protect national security information during proceedings, whilst
still ensuring the efficiency of the court proceeding.

However, the requirement under section 20B will not apply if the issue is the subject

of an order under section 22. In those circumstances, protections agreed as sufficient
by the parties and the court will already be in place.
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21 Pretrial-conferencesNational security information hearings

(1) At anytimeduring afederal criminal proceeding, the Attorney-General, the
Attorney-General’slegal representative, the prosecutor, the defendant or
the defendant’ slegal representative may apply to the court for the court to
hold a hearing to consider issuesrelating to the disclosur e, protection,
storage, handling or destruction, in the proceeding, of national security
information, including:

(a) themaking of an arrangement of the kind mentioned in section 22;
and

(b) thegiving of a notice under section 24.
(1A

(g

As soon as possible after making the application, the applicant must notify
each of thefollowing that the application has been made:

(a) if theapplicant isthe Attorney-General or the Attorney-General’s
legal representative—the prosecutor, the defendant and the
defendant’slegal representative;

(b) if the applicant isthe prosecutor—the Attorney-General, the
defendant and the defendant’ slegal representative;

(c) if theapplicant isthe defendant or the defendant’slegal
representative—the Attorney-General and the prosecutor.

(2) The court must hold the eenference hearing as soon as possible after the
application is made.
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Section 21: Pre-trial conferences

Section 21 of the NSI Act currently gives parties the option to engage in a pre-trial
conference to consider issues relating to national security information. Pre-trial
conferences are advantageous because they can assist with the expeditious and early
resolution of issues relating to national security information aswell as make the court
aware of any expected disclosures of national security information. There are two
limitations with the current operation of section 21.

Firstly, section 21 is limited in that the conferences can only occur before thetrial ina
federal criminal proceeding commences. At any time during afederal criminal
proceeding, the prosecutor and defendant may agree to an arrangement about the
disclosure of national security information in the proceeding. Therefore, it makes
sense to be able to hold a hearing to consider issues relating to the making of these
arrangements at any point of the proceeding. The proposed new section 21(1) would
clarify that at any stage of afederal criminal proceeding a hearing may be held to
consider issues relating to disclosure, protection, storage, handling and destruction of
national security information. For example, a hearing may be held to consider
disclosure which is expected to occur during discovery, interrogatories, committal
hearing or during thetrial. The substituted section will aso clarify that a hearing may
be held not only to consider disclosure, in the proceeding, of national security
information, but also its protection, storage, handling or destruction. This recognises
the broader range of issues that may arisein relation to national security information
during aproceeding. The phrase ‘pre-trial conference’ will be replaced with the
phrase ‘national security hearing’, because the conference will no longer be limited to
being held at the pre-tria phase. The hearing would be conducted in asimilar way a
directions hearing in a proceeding would be conducted. The section would also
confirm that the hearing can be held in closed court if it islikely that national security
information will be disclosed.

The second limitation with existing section 21 isthat the Attorney-General is unable
to apply to the court to hold a hearing. He also is not required to be notified when
either the prosecutor or defendant applies to the court to hold ahearing. Thisfailsto
recognise the Attorney-General’ s role in protecting national security information in
accordance with the Act. The new section 21(1) will provide that the
Attorney-Genera or the Attorney-Genera’s legal representative may apply to the
court to hold a section 21 hearing to consider any issues relating to the disclosure,
protection, storage, handling or destruction, in the proceeding, of national security
information. Furthermore, allowing the Attorney-General to be a party to the hearing
will bring the criminal regime in line with the civil regime. Under the civil regime the
Attorney-Generd is currently able to attend the conference to discuss issues relating
to the disclosure of national security information.

Proposed new subsection 21(1A) will clarify the obligation imposed on an applicant
for a hearing under this section to notify all other relevant parties. The
Attorney-General, the Attorney-General’s legal representative, the prosecutor, the
defendant or the defendant’ s legal representative may all apply to the court to hold a
national security information hearing. New subsection 21(1A) will outline that the
applicant must give notice to al partiesinvolved in the proceeding that such an
application has been made.
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22 Arrangementsfor federal criminal proceedings about disclosur es relating-to
oraffecting-national-security etc. of national security information

(1) At any timeduring afederal criminal proceeding:
(a) the Attorney-General, on the Commonwealth’s behalf; and
(b) theprosecutor; and
(c) thedefendant, or the defendant’slegal representative on the
defendant’s behalf;
may agreeto an arrangement about the disclosur e, protection, storage,
handling or destruction, in the proceeding, of national security information.

(2) The court may make such order (if any) asit considers appropriate to give effect
to the arrangement.
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Section 22: Arrangementsfor federal criminal proceedings about disclosures
relating to or affecting national security.

Role of Attorney-General

Section 22 allows parties, during afederal criminal proceeding, to enter into an
arrangement about any disclosure of information that relates to national security or
that may affect national security. ‘ Section 22 arrangements’ have become common
practicein most cases. Currently, neither adefendant’s legal representative nor the
Attorney-Genera are specified as being able to enter a section 22 arrangement. The
proposed amendment seeks to reinforce the role of the Attorney-General, under the
Act, as being responsible for protecting national security information by providing
that the Attorney-General may be a party to a section 22 arrangement. It also clarifies
that adefendant’ s legal representative, on behalf of a defendant, can also be a party to
such an arrangement.

Scope of arrangements

The proposed amendment will also ensure that an arrangement under section 22 may
cover, not only the disclosure of national security information, but aso the protection,
storage, handling and destruction of national security information. This proposed
amendment recognises the broader range of issues that may arisein relation to
national security information during a proceeding.
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23 Protection of eertain national security information disclosed in a federal
criminal proceeding

(1) Theregulations may prescri be
(8 waysin which irferma Al
national security information that is dI&:|O%d or to be dlsclosed ina
federal criminal proceeding must be stored, handled or destroyed; and
(b) waysinwhich, and places at which, such information may be accessed and
documents or records relating to such information may be prepared.

(2) Thissection doesnot apply to information that isthe subject of an order
that isin force under section 22.

Note: The court may also make orders under section 93.2 of the Criminal Code and under
other provisions of this Act in order to protect information from disclosure.
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Section 23: Protection of certain information disclosed in afederal criminal
proceeding

Paragraph 23(1)(a) of the NSI Act enabl es the regulations to prescribe how to access,
prepare, store, handle or destroy information that is disclosed during proceedings.
The regulation-making power istoo broad asit coversal information. The proposed
amendment will appropriately limit the regulation-making power to ‘national security
information’. The regulation-making power is aso too narrow asit only covers
information which isto be disclosed to the court. It does not account for information
that may be disclosed outside the court. One example of when this may occur iswhen
information is disclosed to the defendant’s legal representative outside the court. The
proposed amendment will extend this regul ation-making power to allow for the
protection of all national security information arising in a proceeding, not just that
which isto be disclosed to the court.

Proposed new subsection 23(2) will also make it clear that the regulations do not
apply to information that is subject to an order that isin force under section 22. The
policy intention behind the Act isthat, if possible, it is preferable that the parties agree
to an arrangement under section 22. Arriving at an arrangement assists with court
cases progressing efficiently. Therefore, throughout the Act it is the aim that the
provisions support the formation of a section 22 arrangement.
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(1) If the prosecutor, the defendant or the defendant’s legal representative
knowsor believesthat:

(@) heor shewill disclose national security information in afederal
criminal proceeding; or
(b) aperson whom heor sheintendsto call asawitnessin a federal
criminal proceeding will disclose national security information in
giving evidence or by the per son’s mere presence; or
(c) on hisor her application, the court hasissued a subpoenato, or made
another order in relation to, another person who, because of that
subpoena or order, isrequired (other than asawitness) to disclose
national security information in afederal criminal proceeding;
then he or she must, as soon as practicable, give the Attor ney-General notice
in writing of that knowledge or belief.

Note 1: Failureto give notice asrequired by this subsection isan offencein certain
circumstances: see section 42.

Note 2: Section 25 deals with the situation wher e the prosecutor, the defendant or the
defendant’ slegal representative knows or believesthat infor mation that will be
disclosed in awitness'sanswer isnational security information.

When not required to give notice

(1A) However, a person need not give notice about the disclosur e of information
under subsection (1) if:
(a) another person hasalready given notice about the disclosur e of the
information under that subsection; or

(b) thedisclosure of theinformation:

(i) isthesubject of a certificate given to the person under section 26
and the certificate still has effect; or

(ii) isthesubject of an order that isin force under section 22 or 31; or
(c) thedisclosure of theinformation by thewitnessto be called:
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Section 24 : Notification of expected disclosuresin federal criminal proceedings
of information relating to or affecting national security

Who isrequired to give notice to the Attorney-General ?

If the prosecutor or defendant knows or believes that national security information
will be disclosed during a proceeding, he or she must notify the Attorney-General and
advise the court, the other party and any relevant witness that the Attorney-General
has been notified. Notice must also be given if the prosecutor or defendant knows or
believes that a person whom he or she intends to call asawitnessin afedera criminal
proceeding will disclose national security information in giving evidence or by that
person’s mere presence national security information will be disclosed. For example,
notice must be given where an officer of an intelligence or security agency isto be
called as awitness in a proceeding and not only will that officer be giving evidence
about that agency’ s operations but the officer’ s identity itself is nationa security
information. These notice requirements are important as they trigger the
Attorney-Generd’s consideration of whether to issue a criminal non-disclosure or
witness exclusion certification under sections 26 and 28 of the NSI Act.

Proposed subsection 24(1) clarifies that this obligation to notify the Attorney-Genera
isimposed not only on the prosecutor and defendant in federal criminal proceedings,
but also on the defendant’ s legal representative.

Conseqguently subsection 24(3) will be repealed and a new subsection will be
substituted, requiring the person who gives notice of a potential disclosure under
subsection (1) to advise al other relevant parties that notice has been given to the
Attorney-General. In cases where the defendant’s legal representative or the
defendant gives notice, there is no legislative requirement to advise each other of the
notice. It isassumed that thiswill occur in the normal course of client and lawyer
communications.

When does the Attor ney-General need to be notified?

A difficulty with the current wording of subsection 24(1) is that it does not impose
notice obligations in respect of subpoenas which may cause national security
information to be disclosed. Proposed paragraph 24(1)(c) provides that notification
obligations placed on the prosecutor, defendant or defendant’s legal representativein
federal criminal proceedings include where that person has applied to the court for a
subpoena and the issuing of that subpoenawill require athird party to disclose
national security information in acriminal proceeding. For example, if a security or
intelligence agency is subpoenaed for documents by the defendant’ s legal
representative, where that defendant’ s legal representative knows or believes that
those documents contain national security information, the legal representative must
notify the Attorney-General of that knowledge or belief in accordance with subsection
24(1).
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(i) isthesubject of a certificate given to the person under section 28
and the certificate still has effect; or
(if) isthesubject of an order that isin force under section 22 or 31; or

(d) the Attorney-General has given the person advice about the disclosure
of theinformation under subsection 26(7) or 28(10).

Requirements for notice

(2) The notice must:
(a) beinthe prescribed form; and
(b) if paragraph (c) does not apply—include a description of the information;
and
(c) if theinformation is contained in a document—be accompanied by a copy
of the document or by an extract from the document, that contains the
information.

Informing the court etc. of an expected disclosure

(3) A person who gives notice under subsection (1) must also advisethe
following, in writing, that notice has been given to the Attorney-General:
(a) if the person isthe prosecutor:
(i) thecourt; and
(ii) the defendant; and
(iii) thedefendant’slegal representative; and
(iv) any other person mentioned in paragraph (1)(b) or (c); and
(b) if the person isthe defendant or the defendant’slegal representative:
(i) thecourt; and
(ii) the prosecutor; and
(iii) any other person mentioned in paragraph (1)(b) or (c).
Note: Failureto give advice asrequired by this subsection isan offencein certain
circumstances: see section 42.

(4) Theadvice must include a description of theinformation, unlessthe advice
isbeing given by the defendant or the defendant’s legal representativeto the

prosecutor.
Note: A contravention of this subsection isan offencein certain circumstances: see
section 42.
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When does the Attor ney-General not need to be notified?

Although section 24 currently outlines when notice to the Attorney-General is
necessary, it does not detail when it is not necessary. The reason for notifying the
Attorney-General isto ensure he/sheis aware of any potential disclosure of national
security information. Where the Attorney-General has already become aware of the
potential disclosure of particular national security information notice is not required to
be given.

Proposed new subsection 24(1A) sets out when it is not necessary to give notice to the
Attorney-Generd in federal criminal proceedings. For example, where particul ar
national security information is the subject of court orders made under section 22, itis
not necessary to comply with the notification requirements under subsection 24(1) in
relation to that information. Notification is not required because, once section 22
orders are created, it is not necessary for the Attorney-General to issue a crimina non-
disclosure or witness exclusion certification. However, if the orders under section 22
were varied or terminated or if alegal representative wishesto ask a question of a
witness, knowing that the answer will disclose national security information not
covered by the section 22 orders, notice must given in compliance with section 24.
This amendment ensures that partiesin a proceeding are not unnecessarily required to
comply with multiple procedures that may delay the proceedings, while still
guaranteeing adequate protection for national security information.

In what form does notice need to be given to the court etc of the expected disclosure?

Currently, subsection 24(3) requires that notice must be provided in writing and must
include a description of the information. This provision may have the result of
forcing the defence to disclose aspects of their defence. Proposed new subsection
24(4) will exclude a defendant or the defendant’ s legal representative from the
requirement to include a description of the information in the advice to the prosecutor.
This ensures that, to the extent possible, the defendant and the defendant’ s legal
representative are not unnecessarily required to disclose aspects of their defence
contrary to norma practice in the conduct of criminal prosecutions.
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Adjournment to allow sufficient time for Attorney-General to act on the notice

(5) On receiving the advice, the court must adjourn so much of the proceeding
asisnecessary to ensurethat theinformation is not disclosed. The court
must continue the adjournment until the Attor ney-General:

(a) givesa copy of a certificateto the court under subsection 26(4) or
28(3); or

(b) givesadviceto the court under subsection 26(7) or 28(10) (which
appliesif a decision ismade not to give a certificate).
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Adjournment to allow sufficient time for Attorney-General to act on the notice

Once notice has been given to the Attorney-General subsection 24(4) currently
requires the court to adjourn the proceeding. Having to adjourn the whole proceeding
can cause unnecessary delays. Proposed new subsection 24(5) ensures that the court
must only adjourn so much of the proceeding as is necessary to ensure that the
information is not disclosed, i.e. that part of the proceeding which relates to the
national security information which is the subject of the notice to the
Attorney-General. Thiswill ensure that there is no unnecessary delay in afedera
criminal proceeding as aresult of the protection of national security information
through the procedures of the NSI Act.
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25 Preventing witnesses from disclosing information in federal criminal
proceedings by not allowing them to answer questions

Witness expected to disclose information in giving evidence

(1) Thissection appliesif:
(a) awitnessisasked aquestion in giving evidence in afederal criminal
proceeding; and

(b) the prosecutor, the defendant or the defendant’slegal representative
knowsor believesthat information that will be disclosed in the
witness' s answer isnational security information.

(2) The prosecutor er-defendant the defendant or the defendant’slegal
representative must advise the court of that knowledge or belief.

Note: Failure to advise the court is an offence: see section 42.

(2A) However, a person need not advise the court under subsection (2) about the
disclosure of information if:

(a) another person hasalready advised the court about the disclosure of
theinformation under that subsection; or

(b) anatice has been given to the Attor ney-General under subsection 24(1)
about the disclosure of theinformation; or

(c) thedisclosure of theinformation:

(i) isthesubject of a certificate given to the person under section 26
and the certificate still has effect; or

(ii) isthesubject of an order that isin force under section 22 or 31; or

(d) the Attorney-General hasgiven the person advice about the disclosure
of theinformation under subsection 26(7).
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Section 25: Preventing witnesses from disclosing information in federal criminal
proceedings by not allowing them to answer questions

Clarify the application of the Act to a defendant’s legal representative

The proposed amendments to section 25 mirror those to section 24. If awitnessis
asked a question in the course of giving evidence and the prosecutor or defendant
knows or believes that in answering the question the witness may disclose national
security information, the relevant party must advise the court of that knowledge or
belief. The proposed amendments clarify that the obligation set out in section 25 is
borne not only by the prosecutor and the defendant, but also by the defendant’ s legal
representative.

Improving procedure for protecting national security information when a witnessis
answering questions within the court room

Currently under section 25, if awitnessis asked a question in the course of giving
evidence and the prosecutor or the defendant knows or believes that the witness's
answer may disclose national security information, the prosecutor or the defendant
must advise the court. If this occurs:

 the proceedings must be adjourned and a closed court hearing held,

» thewitness must provide the court with awritten answer to the question and
the court must show the answer to the prosecutor,

 if the prosecutor knows or believes that the information in the answer is
national security information, he or she must advise the court and notify the
Attorney-General, and

» if the court is advised by the prosecutor, it must adjourn the proceedings until
the Attorney-General determines whether a certificate should be issued.
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©)

(4)

©)

(6)

Witness to give written answer

If the court isadvised under subsection (2) and the witnesswould, apart
from this section, berequired to answer the question, the court must order
that the witness givethe court awritten answer to the question.

The court must show thewritten answer to the prosecutor and, if present,
the Attorney-General, the Attorney-General’slegal representative and any
other representative of the Attorney-General.

If:

(a) under subsection (4), the Attorney-General’ srepresentative (other
than the Attorney-General’slegal representative) isshown thewritten
answer ; and

(b) heor sheknowsor believesthat, if thewritten answer wereto be given
in evidencein the proceeding, the information that would be disclosed
in thewitness' sanswer isnational security information;

then he or she must advise the prosecutor of that knowledge or belief.

Prosecutor must give notice to Attorney-General etc.

If the prosecutor knows, believes, or isadvised under subsection (5), that, if
thewritten answer wereto begiven in evidencein the proceeding, the
information that would be disclosed in thewitness s answer is national
security information, then the prosecutor must:
(a) advisethecourt of that knowledge, belief or advice; and
(b) assoon as practicable, give the Attorney-General noticein writing of
that knowledge, belief or advice.

Note: Failureto advisethe court or to notify the Attorney-General isan offencein
certain circumstances: see section 42.

However, the prosecutor need not advisethe court or givethe
Attor ney-General notice about the written answer under subsection (6) if
theinformation disclosed by thewritten answer:

(a) isthesubject of a certificate or advice given to the prosecutor under
section 26 and the certificate still has effect; or

(b) isthesubject of an order that isin force under section 22 or 31.
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The proposed amendments to the section aim to streamline this procedure onceit is
identified that awitness's testimony may disclose national security information. The
aim of the proposed new procedures is to avoid unnecessary delays, whilst
maintaining appropriate protections for the national security information. The
proposed amendment to the procedure includes:

« removing the automatic requirement for a closed hearing. Thiswill limit
delays associated with invoking closed hearing requirements. Instead, the
witness just provides the written answer to the court;

< the court may still be required to adjourn proceedings following advice from
the prosecutor and notification of the Attorney-General of potential disclosure
of national security information by awitnessin atrial. However, the court
will only be required to adjourn as much of the proceeding that may involve a
disclosure of the national security information. This ensuresthat those parts of
the proceeding that do not relate to the national security information can
continue. Thiswill assistin limiting undue delays and the possibility of an
application being made for amistrial on the basis of prejudice to the accused
resulting from alack of continuity; and

* proposed new subsection 25(2A) will clarify the circumstances when a person
is not required to advise the court about the disclosure of information. This
amendment ensures that partiesin a proceeding do not need to comply with
multiple procedures unnecessarily and proceedings are not unduly delayed.

Conseguential amendments

Proposed new section 20A provides for the Attorney-General, the Attorney-Genera’s
legal representative and any other representative of the Attorney-General to attend and
be heard at any stage of afederal criminal proceeding where an issue relating to
disclosure, protection, storage, handling or destruction of national security
information in the proceeding arises. Asaresult of this amendment, proposed
subsection 25(4) will require the court to show the witness' s written answer to the
Attorney-Generd, the Attorney-General’ s legal representative or any other
representative if they are present in the court. The proposed amendments also place
an obligation on the Attorney-General’ s representative, to advise the prosecutor if
they know or believe the answer would disclose national security information should
it be givenin evidence.
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Adjournment to allow sufficient time for Attorney-General to act on the notice

(8) If thecourt isadvised under subsection (6), it must adjourn so much of the
proceeding asis necessary to ensurethat theinformation is not disclosed.
The court must continue the adjour nment until the Attor ney-General:

(a) givesa copy of a certificateto the court under subsection 26(4); or

(b) givesadviceto the court under subsection 26(7) (which appliesif a
decision ismade not to give a certificate).
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26 Attorney-General’scriminal non-disclosure certificate

(1) Thissection appliesif:
(a) any of the following happens:

() the Attorney-GeneraI is not|f|ed under section 24 that the prosecutor

anetheeper—sen the defendant or the defendant S Iegal
representative knows or believesthat he or she, or another person
will disclose information in afederal criminal proceeding;

(i) the Attorney-General for any reason expectsthat any of the
circumstances mentioned in paragraphs 24(1)(a) to (c) will arise under
which the prosecutor er defendant , the defendant, the defendant’s
legal representative or another person will discloseinformationin a
federal criminal proceeding;

(iii) the Attorney-Generd is notified under subsection 25(6) that the
prosecutor eonsiders knows, believes or isadvised that an answer by
awitnessin ahearing in relation to afederal criminal proceeding will
disclose information; and

(b) paragraph 28(1)(a) (about the mere presence of a witness constituting

disclosure) does not apply; and

(c) the Attorney-General considersthat the disclosureislikely to prejudice

national security.

Attorney-General may give a certificate—case where information isin the form
of a document

(2) If theinformation would be disclosed in a document (the source document), the
Attorney-General may give each potential discloser (see subsection (8)) of the
information in the proceeding:

(@) any of thefollowing:

(b)

(i) acopy of the document with the information del eted;

(ii) acopy of the document with the information deleted and a summary
of the information attached to the document;

(iii) acopy of the document with the information deleted and a statement
of facts that the information would, or would be likely to, prove
attached to the document;

together with a certificate that describes the information and states that the

potential discloser must not, except in permitted circumstances, disclose

the information (whether in the proceeding or otherwise), but may disclose
the copy, or the copy and the statement or summary; or

a certificate that describes the information and states that the potential

discloser must not, except in permitted circumstances, disclose the

information (whether in the proceeding or otherwise).
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Section 26: Attorney-General’scriminal non-disclosure certificate
Definition of potential discloser to include a defendant’ s legal representative

Once the Attorney-General has been notified of an expected disclosure of information
which relatesto or may affect national security, the Attorney-General may issue a
non-disclosure certificate. Criminal non-disclosure certificates are used to protect
information likely to prejudice national security from being disclosed during a federal
crimina proceeding.

The Attorney-General must give each potential discloser acopy of the non-disclosure
certificate (if he or she decides to issue one) or notice that he or she has decided not to
issue a certificate. The Attorney-General is obliged to do thisto make sure potential
disclosers are aware of information they can/can not disclose. Subsection 26(8) of the
NSI Act defines a‘ potentia discloser.” Currently, it does not account for the
possibility of the defendant’ s legal representative being apotential discloser. The
proposed new subsection 26(8) clarifies that the defendant’ s legal representative, as
well as the prosecutor and the defendant, will in al instances be classified as a
potential discloser of the information.
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Attorney-General may give a certificate—case where information is not in the
form of a document

(3) If theinformation would be disclosed other than in a document, the
Attorney-General may give each potential discloser of the information in the
proceeding:

(a) either:
(i) awritten summary of the information; or
(i) awritten statement of facts that the information would, or would be
likely to, prove;
together with a certificate that describes the information and states that the
potential discloser must not, except in permitted circumstances, disclose
the information (whether in the proceeding or otherwise), but may disclose
the summary or statement; or
(b) acertificate that describes the information and states that the potential
discloser must not, except in permitted circumstances, disclose the
information (whether in the proceeding or otherwise).

(4) The Attorney-General must give the court a copy of:
(8 inany case—the certificate; and
(b) if paragraph (2)(a) applies—the source document, the document mentioned
in subparagraph (2)(a)(i), (ii) or (iii) and the summary or statement
mentioned in subparagraph (2)(a)(ii) or (iii); and
(c) if paragraph (3)(a) applies—the summary or statement mentioned in that
paragraph.

Duration of a certificate

(5) The certificate ceases to have effect when any order by the court under
section 31 on the hearing in relation to the certificate ceases to be subject to
appeal, unless the certificate is revoked by the Attorney-General before then.

Certificate is not a legidative instrument

(6) A certificate given to a potential discloser under this section is not alegidative
instrument for the purposes of the Legidative Instruments Act 2003.

Attorney-General may decide not to give a certificate

(7) If the Attorney-General decides not to do as mentioned in subsection (2) or (3),
the Attorney-Genera must, in writing, advise each potential discloser and the
court of hisor her decision.
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Definition of potential discloser

(8) Each of the following personsisa potential discloser of theinformation in
the proceeding:

(a) in all cases—the prosecutor, the defendant and the defendant’s legal
representative; and

(b) if subparagraph (1)(a)(i) or (i) applies and the disclosureisby a
person other than the prosecutor, the defendant or the defendant’s
legal representative—the other person; and

(c) if subparagraph (1)(a)(iii) applies—the witness mentioned in that
subparagraph.

226



THISPAGE ISINTENTIONALLY BLANK

227



Draft amendments

National Security Information (Criminal and Civil Proceedings) Act 2004

27 Conseguences of Attorney-General giving criminal non-disclosur e certificate

@

©)

(4)

©)

Conseqguences of certificate for pre-trial proceedings

If, in afederal criminal proceeding, the Attor ney-General givesa potential
discloser a certificate under section 26 at any timeduring a part of the
proceeding that occur s beforethetrial begins, then the certificateis
conclusive evidence, during that part of the proceeding and any later part
that occurs befor e the hearing mentioned in paragraph (3)(a) begins, that
disclosure of theinformation in the proceedingislikely to prejudice national
security.

Court hearing

certificate |
potential discloser a certificate under section 26 at any time during the
proceeding, the court must:

(a) inany case where the certificate is given to the court before the trial
begins—before the trial begins, hold a hearing to decide whether to make
an order under section 31 in relation to the disclosure of the information; or

(b) if subparagraph 26(1)(a)(i) or (iii) applies and the certificate is given to the
court after the trial begins—continue the adjournment of the proceeding
mentioned in subsection 24(4}-er 25(7) 24(5) or 25(8) for the purpose of
holding a hearing to decide whether to make an order under section 31 in
relation to the disclosure of the information; or

(c) if subparagraph 26(1)(a)(ii) applies and the certificate is given to the court
after thetrial begins—adjourn the proceeding for the purpose of holding a
hearing to decide whether to make an order under section 31 in relation to
the disclosure of the information.

If the Attorney-General revokes the certificate at any time while the proceeding
is adjourned or the hearing is being held, the court must end the adjournment or
the hearing.

The closed hearing requirements apply to the hearing.
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Section 27: Consequences of Attorney-General giving criminal non-disclosure
certificate

Consequential amendments

Once the Attorney-General gives a criminal non-disclosure certificate, a closed court
hearing takes place to decide whether to make an order under section 31 of the NSI
Act in relation to the disclosure of information. The court will determine whether it
will maintain, modify or remove the restriction on disclosure of information. Until
the closed court hearing takes place, the Attorney-Genera’s certificate is conclusive
evidence that disclosure of the information in the proceeding is likely to prejudice
national security.

The proposed amendments to section 27 are all consequential amendments as a result
of the proposed amendment to the definition of federal criminal proceedings so that it
does not include extradition proceedings. Subsections 27(1),(2) and (3) refer to the
current definition of federal criminal proceedings, including references to extradition
proceedings under subsection 14(b). Therefore, it is proposed to amend these
subsections to account for the change to the definition of federal criminal proceedings.
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28 Attorney-General’scriminal witness exclusion certificate

(1) Thissection appliesif:
(a) either:

(i) the Attorney-General isnotified under section 24 that the
prosecutor, the defendant or the defendant’slegal representative
knowsor believesthat a person whom he or sheintendsto call as
awitnessin afederal criminal proceeding will disclose
information by the person’s mere presence; or

(i) the Attorney-General for any reason expects that a person whom the
prosecutor erdefendant , the defendant or the defendant’slegal
representativeintendsto call asawitnessin afederal criminal
proceeding will disclose information by his or her mere presence; and

(b) the Attorney-Genera considersthat the disclosureislikely to prejudice
national security.

Attorney-General may give a certificate

(2) The Attorney-General may give a certificate to the prosecutor er-defendant, the
defendant or the defendant’ slegal representative as the case may be, that
states that the prosecutor er-defendant, the defendant or the defendant’slegal
representative must not call the person as awitnessin the federal criminal
proceeding.

(3) The Attorney-General must give a copy of the certificate to the court.
Duration of a certificate

(4) The certificate ceases to have effect when any order by the court under
section 31 on the hearing in relation to the certificate ceases to be subject to
appeal, unless the certificate is revoked by the Attorney-General before then.

Court hearing

triabthe The court must:
(a) if the certificate is given to the court before the trial begins—before the
trial begins, hold a hearing to decide whether to make an order under
section 31 in relation to the calling of the witness; or
(b) if the certificate is given to the court after the trial begins—adjourn the

proceeding for the purpose of holding a hearing to decide whether to make
an order under section 31 in relation to the calling of the witness.

Q)

(7) The closed hearing requirements apply to the hearing.
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Section 28: Attorney-General’scriminal witness exclusion certificate
Consequential amendments

Currently, the Attorney-General may issue awitness exclusion certificate if he or she
has been notified or expects that a person whom the prosecutor or defendant intends
to call as awitness may disclose information by his or her mere presence and the
disclosure would be likely to prejudice national security. The proposed amendments
to subsection 28(1) are aresult of the proposed amendments to section 24, which
clarify that the obligation to notify the Attorney-General is also imposed on the legal
representative. It isproposed that subsection 28(1) will clarify that the
Attorney-General may aso issue a certificate if he/she is notified or expects that the
defendant’s legal representative intends to call awitness.

The amendments to subsections 28(5) and (6) are consequential anendments as a
result of removing extradition proceedings from the definition of afederal crimina
proceeding in section 14.

Clarify the application of the Act to a defendant’s legal representative

The amendments will aso clarify that the Attorney-General may give acriminal
witness exclusion certificate issued under subsection 28(2) to the defendant’ s legal
representative. The proposed amendment to subsection 28(10) clarifies that, where
the Attorney-General decides not to issue a certificate under subsection 28(2), the
Attorney-General must advise the defendant’ s legal representative.
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(8) If the Attorney-General revokes the certificate at any time while the proceeding
is adjourned or the hearing is being held, the court must end the adjournment or
the hearing.

Certificateis not a legidative instrument

(9) A certificate given to the prosecutor er-defendant , the defendant or the
defendant’slegal representative under this section is not alegislative
instrument for the purposes of the Legidative Instruments Act 2003.

Attorney-General may decide not to give a certificate

(10) If the Attorney-General decides not to do as mentioned in subsection (2), the
Attorney-General must, in writing, advise the prosecutor er-deferdant , the
defendant or the defendant’ slegal representative as the case requires, and the
court of hisor her decision.
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29 Closed hearing requirementsin federal criminal proceedings

(1) Thissection sets out the closed hearing requirements for a hearing under
subsection 25(3); 27(3) or 28(5).

Note: The fact that those provisions provide that the closed hearing requirements apply to
certain hearings does not prevent the court from exercising any powers that it otherwise
has eg to exclude persons (such as members of the public) from other hearings or to
prevent publication of evidence.

Who may be present

(2) Subject to this section, no-one, including the jury (if any), must be present at the
hearing except:
(a) the magistrate, judge or judges comprising the court; and
(b) court officials; and
(c) the prosecutor; and
(d) the defendant; and

(f) the Attorney-General, the Attor ney-General’slegal representative and
any other representative of the Attorney-General; and

(9) any witnesses allowed by the court.

(3) If the court considers that the information concerned would be disclosed to:

(a) the defendant; or
(b) any legal representative of the defendant who has not been given a security
clearance at the level considered appropriate by the Secretary in relation to
the information concerned; or
(c) any court official who has not been given a security clearance at the level
considered appropriate by the Secretary in relation to the information
concerned;
and that the disclosure would be likely to prejudice national security, the court
may order that the defendant, the legal representative or the court official is not
entitled to be present during any part of the hearing in which the prosecutor or
any person mentioned in paragraph (2)(f):
(d) givesdetails of the information; or
(e) givesinformation in arguing why the information should not be disclosed,
or why the witness should not be called to give evidence, in the proceeding.

Defendant’ s submissions about prosecutor’ s non-disclosure arguments

(4) If, at the hearing, the prosecutor or any person mentioned in paragraph (2)(f)
argues that any information should not be disclosed, or that the witness should
not be called to give evidence, in the proceeding, the defendant and any legal
representative of the defendant must be given the opportunity to make
submissions to the court about the argument that the information should not be
disclosed or the witness should not be called.
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Section 29: Closed hearing requirementsin federal criminal proceedings
Who may be present during a closed hearing

If the Attorney-Genera gives acrimina non-disclosure or witness exclusion
certificate to the court, the court must hold a closed hearing to decide whether to make
an order under section 31 in relation to the disclosure of information or the calling of
awitness. There are only certain people who can be present at a closed hearing to
ensure that national security information is appropriately protected.

At the moment, the Attorney-General and his or her legal representative may be
present at ahearing if the Attorney-General has intervened in the proceedings under
section 30. However, officers from relevant law enforcement or security agencies
may not be able to assist the Attorney-General to fulfil his or her role of appropriately
protecting national security information in accordance with the procedures contained
inthe Act. New paragraph 29(2)(f) will clarify that other representatives of the
Attorney-Generdl, in addition to the Attorney-General and the Attorney-Genera’s
legal representative, may be present during closed court hearings held as part of a
federal crimina proceeding. Thiswill allow, for example, officers of the relevant law
enforcement, security or intelligence agencies or Attorney-General’s Department to
be present during closed hearings on behalf of the Attorney-General. This
amendment complements the proposed new section 20A, which will create a broader
power for the Attorney-General, the Attorney-General’s legal representative and any
other representative to attend and be heard at any stage of afederal criminal
proceeding.
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Court to make etc. record of hearing

(5) The court must:

(a) whether before or after it makes an order under section 31, make arecord
of the hearing; and
(b) keep therecord; and
(c) make the record availableto:
(i) acourt that hears an appeal against, or reviews, its decision on the
hearing; and
(ii) the prosecutor; and
(iii) H-section-30-appHes—the Attorney-General and any legal
representative of the Attorney-General; and
(d) alow any legal representative of the defendant, who has been given a
security clearance at the level considered appropriate by the Secretary, to
have access to the record, and to prepare documents or recordsin relation
to the record, in away and at a place prescribed by the regulations for the
purposes of this paragraph; and
(e) not make the record available to, nor alow the record to be accessed by,
anyone except as mentioned in this subsection.

Copy of proposed record to be given to prosecutor etc.

(6) Before the court makes the record under subsection (5), the court must give a
copy of the proposed record to the prosecutor and, if section 30 applies, the
Attorney-General (each of whomisarecord recipient).

Satement recipient may request variation of proposed record

(7) If arecord recipient considers that making the proposed record available as
mentioned in subparagraph (5)(c)(i) and allowing accessto it as mentioned in
paragraph (5)(d) will disclose information and the disclosureislikely to
prejudice national security, the record recipient may request that the court vary

the proposed record so that the rational-security-irtermation information will
not be disclosed.

Court’'sdecision

(8) The court must make a decision on the request.
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Section 30: Intervention by Attorney-General in federal criminal proceedings

Section 30 currently allows the Attorney-General to intervenein afederal criminal
proceeding where closed court hearing requirements apply. This section will no
longer be necessary as there will be awider ability for the Attorney-General’s
interests to be represented and heard at afederal criminal proceeding under proposed
new section 20A.
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ordersin federal criminal proceedings

Non-disclosure certificate hearings

After holding a hearing required under subsection 27(3) in relation to the
disclosure of information in afederal criminal proceeding, the court must make
an order under one of subsections (2), (4) and (5) of this section.

If the information isin the form of a document, the court may order under this
subsection that:
(a) any person to whom the certificate mentioned in subsection 26(2) or (3)
was given in accordance with that subsection; and
(b) any person to whom the contents of the certificate have been disclosed for
the purposes of the hearing; and
(c) any other specified person;
must not, except in permitted circumstances, disclose the information (whether in
the proceeding or otherwise), but may, subject to subsection (3), disclose (which
disclosure may or may not be the same as was permitted in the
Attorney-General’ s certificate) in the proceeding:
(d) acopy of the document with the information deleted; or
(e) acopy of the document with the information deleted and a summary of the
information, as set out in the order, attached to the document; or
(f) acopy of the document with the information deleted and a statement of
facts, as set out in the order, that the information would, or would be likely
to, prove attached to the document.

If the court makes an order under subsection (2), the copy of the document is
admissible in evidence if, apart from the order, it is admissible. However if:

(a) aperson who isthe subject of the order seeks to adduce evidence of the

contents of the document; and

(b) the contents of the document are admissible in evidence in the proceeding;
the person may adduce evidence of the contents of the document by tendering
the copy, or the copy and the summary or statement, mentioned in that
subsection.

The court may, regardless of the form of the information, order under this
subsection that:
(a) any person to whom the certificate mentioned in subsection 26(2) or (3)
was given in accordance with that subsection; and
(b) any person to whom the contents of the certificate have been disclosed for
the purposes of the hearing; and
(c) any other specified person;
must not, except in permitted circumstances, disclose the information (whether in
the proceeding or otherwise).

(5) The court may, regardless of the form of the information, order under this

subsection that any person may disclose the information in the proceeding.
However, the information is only admissible in evidence in the proceeding if,
apart from the order, it isadmissible.
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Section 31: Court ordersin federal criminal proceedings
Role of defendant’ s legal representatives after witness exclusion certificate hearing

Section 31 outlines the possible orders the court is able to make following a closed
hearing under subsection 27(3).

Subsection 31(6) gives the court the power to order, after holding a witness exclusion
certificate hearing, that the prosecutor or defendant may or must not call the person as
awitness. However, it is unclear whether the court has the power to make an order
which applies to the defendant’ s legal representative. Given it ismost likely that the
defendant’ s representative, rather than the defendant themselves, would be calling a
witness, the proposed amendment will clarify that the court can make an order that
applies to a defendant’ s legal representative.
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Witness exclusion certificate hearings

(6) After holding a hearing required under subsection 28(5), the court must order
that:

(a) the prosecutor er-defendant , the defendant or the defendant’s legal
representative must not call the person as awitnessin the federal criminal
proceeding; or

(b) the prosecutor erdefendant , the defendant or the defendant’s legal
representative may call the person as awitnessin the federa criminal
proceeding.

Factors to be considered by court

(7) The Court must, in deciding what order to make under this section, consider the
following matters:

(a) whether, having regard to the Attorney-General’ s certificate, there would
be arisk of prejudice to national security if:

(i) wherethe certificate was given under subsection 26(2) or (3)—the
information were disclosed in contravention of the certificate; or

(if) where the certificate was given under subsection 28(2)—the witness
were called;

(b) whether any such order would have a substantial adverse effect on the
defendant’ sright to receive afair hearing, including in particular on the
conduct of hisor her defence;

(c) any other matter the court considers relevant.

(8) In making its decision, the Court must give greatest weight to the matter
mentioned in paragraph (7)(a).
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(4)

Requirement to give reasons

The court must give awritten statement of its reasons for making an order under
section 31 to the following people:

(a) the person who is the subject of the order;

(b) the prosecutor;

(c) the defendant;

(d) any legal representative of the defendant;

(e) Hsection-30-apphes—the Attorney-General and any legal representative of
the Attorney-General.

Copy of proposed statement to be given to prosecutor etc.

Before the court gives its statement under subsection (1), the court must give a

copy of the proposed statement to the prosecutor and;-+-section-30-apphes; the
Attorney-General (each of whom is a statement recipient).

Satement recipient may request variation of proposed statement

If a statement recipient considers that giving the proposed statement will disclose
information and the disclosureis likely to prejudice national security, the
statement recipient may request that the court vary the proposed statement so that

the natienal-security-rfermation information will not be disclosed.

Court’'sdecision

The court must make a decision on the request.
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Section 32: Reasonsfor court orders

The court must produce a written statement of its reasons for making an order under
section 31 to certain people, including the Attorney-General. Paragraph 32(1)(e)
states that the court must give awritten statement of its reason to the
Attorney-General if he or she has intervened under section 30. In addition, subsection
32(2) providesthat if the Attorney-General has intervened under section 30, he or she
must be provided with a copy of the proposed statement prior to the court releasing
thefina statement. The proposed amendments will ensure that these requirements are
not limited to when the Attorney-General has intervened under section 30, given the
wider ability for the Attorney-Genera’ sinterests to be represented and heard at a
federal criminal proceeding under proposed new section 20A.

The amendment to subsection 32(3) is a consequential amendment which is necessary

because of the proposal to insert the definition of national security information in
section 7.
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37 Appealsagainst court ordersunder section 31

(1) The prosecutor, the defendant or-H-the-Attorney-General-is-an-Hatervener-under
section-30; the Attorney-General may appeal against any order of the court made

under section 31.

(2) The court that hasjurisdiction to hear and determine appeals from the judgment
on thetria in the proceeding has jurisdiction to hear and determine any appeal
under this section.
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Section 37: Appealsagainst court ordersunder section 31
After asection 31 order is made, there is the possibility for appeal under section 37.
Currently subsection 37(1) makes reference to the Attorney-General intervening under

section 30. As section 30 will be repealed due to the proposed inclusion of section
20A, the reference to section 30 will be removed.
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Protection of infor mation whose disclosurein civil proceedingsis
likely to prejudice etc. national security.

Divison 1A—Attorney-General etc. may attend and be heard at civil
proceedings

38AA Attorney-General etc. may attend and be heard at civil proceedings

If, in a civil proceeding, an issue arisesrelating to the disclosure, protection,
storage, handling or destruction, in the proceeding, of national security
information, then any or all of thefollowing may attend and be heard at the
proceeding:

(a) the Attorney-General;

(b) the Attorney-General’slegal representative;

(c) any other representative of the Attorney-General.
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Protecting national security information in civil proceedings

Part 3A of the Act contains aregime for civil proceedings that is substantially similar
to the regime for criminal proceedings. Given the similarity between the two regimes,
many of the issues with, and proposed amendments to, the criminal proceedings
provisions are a so applicable to the civil proceedings provisions.

New Division 1A: Attorney-General etc may attend and be heard at civil
proceedings

Section 38AA: Attorney-General etc may attend and be heard at civil proceedings

Currently section 38K allows the Attorney-General to intervenein civil proceedingsif
itisaclosed court. Theintention behind the proposed amendment isto create a
broader power for the Attorney-General to be able to fulfil his or her responsibilities
in relation to the protection of national security information under the Act throughout
all stages of acivil proceeding.

Proposed section 38AA will allow the Attorney-General, the Attorney-Genera’s legd
representative and any other representative of the Attorney-General to attend and be
heard at any stage of the civil proceeding where an issue relating to disclosure,
protection, storage, handling or destruction of national security information in the
proceeding arises. The new section will also permit an officer from the Attorney-
General’s Department or alaw enforcement or intelligence and security agency who
isresponsible for the information to attend and be heard at any civil proceeding.
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Division 1B—Court to consider hearingin camera etc.

38AB Court to consider hearing in camera etc.

(1) If, during ahearingin acivil proceeding, an issue arisesrelatingto the
disclosure, protection, storage, handling or destruction, in the proceeding, of
national security information, then before hearing the issue, the court must
consider making an order under either or both of the following:

(a) subsection 19(3A);
(b) section 93.2 of the Criminal Code.

(2) Subsection (1) doesnot apply if theissueisthe subject of an order that isin
force under section 38B.
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Division 1B: Court to consider hearing in camera etc.
Section 38AB: Court to consider hearing in camera etc.

Currently, under the Act, if the courts are hearing an issue relating to the disclosure,
protection, storage, handling or destruction of national security information the only
mechanism to protect this information is through a closed hearing. The lower courts
are particularly limited, compared to the higher courts, as they do not have inherent
powers to make general orders relating to the protection of nationa security
information. The requirement to hold a closed hearing, whenever there is an issue
relating to the disclosure, protection, storage, handling or destruction of national
security information, results in unnecessary delays in the proceeding.

Proposed section 38AB will provide the courts with a further power to protect
national security information. It will require the court, before hearing an issue
relating to the disclosure, protection, storage, handling or destruction of national
security information in a civil proceeding, to consider making an order under section
93.2 of the Criminal Code and/or under new subsection 19(3A). Under section 93.2
of the Criminal Code, a person presiding over the court may make orders, if satisfied
they arein the interest of the security or defence of the Commonwealth, to do any or
all of the following: exclude members of the public, place restrictions on reporting of
proceedings, and place restrictions on access to physical evidence. The proposed new
subsection 19(3A) clarifies that the court is able to make any orders as the court
considers appropriate in relation to the disclosure, protection, storage, handling or
destruction of national security information in afederal criminal proceeding or in a
civil proceeding. Theinclusion of section 38AB will increase the power of the court
to protect national security information during proceedings, whilst still ensuring the
efficiency of the court proceeding.

However, the requirement under section 38AB will not apply if the issue is the subject

of an order under section 38B. In those circumstances, protections agreed as
sufficient by the parties and the court will already be in place.
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At any timeduring a civil proceeding, the Attorney General, the
Attorney-General’slegal representative, a party tothe proceeding or a
party’slegal representative may apply to the court for the court to hold a
hearing to consider issuesrelating to the disclosure, protection, storage,
handling or destruction, in the proceeding, of national security information,
including:

(a) themaking of an arrangement of the kind mentioned in section 38B;

and

(b) thegiving of anotice under section 38D.

(2) Assoon aspossible after making the application, the applicant must notify
each of thefollowing that the application has been made:
(a) if theapplicant isthe Attorney-General or the Attorney-General’s
legal representative—the parties and the parties legal representatives,
(b) if theapplicant isa party or a party’slegal representative—the
Attorney-General, the other parties and the other parties legal
representatives.

(4) The court must hold the eenferenee hearing as soon as possible after the
application is made.
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Section 38A: Conferences befor e the substantive hearingsin civil proceedings
begin

Section 38A provides for partiesin civil proceedings to hold conferences before the
substantive hearings commence to consider issues relating to the disclosure of
national security information, prior to the commencement of the trial. The
conferences facilitate the formation of an agreement between the parties, under
section 38B of the Act, regarding the protection of national security information
during acivil proceeding. The proposed amendments to section 38A aim to clarify
the availability of conferences, who can attend conferences, the reason for which
conferences may be held and who must be notified about the conference.

The availability and scope of conferences
New subsection 38A(1) will clarify that:

» hearings provided for by section 38A will be available to consider issues
relating to disclosure, protection, storage, handling and destruction of national
security information as may occur at any stage of acivil proceeding

« the Attorney-Genera or the Attorney-General’s legal representative will be
able to apply to the court to hold a section 38A hearing to consider any issues
relating to the disclosure, protection, storage, handling or destruction, in the
proceeding, of national security information. This recognises the
Attorney-General’ srole in protecting national security information in
accordance with the Act

» ahearing under subsection 38A (1) may be held to consider not only the
disclosure of national security information, but also the protection, storage,
handling or destruction of national security information. This recognises the
broader range of issues that may arise in relation to the treatment of national
security information during a civil proceeding, and

» theparties legal representatives, as well as the parties themselves, may apply
to the court for such a hearing.

Role of Attorney-General

Currently, under subsection 38A(2), if the Attorney-General is not a party to the
proceeding, there is an obligation on the party who applies for the conference to notify
the Attorney-General of the conference. The proposed new subsection 38A(2) will
extend this obligation by requiring an applicant to notify al relevant parties that an
application has been made. The Attorney-General, the Attorney-General’s legal
representative, the parties and the parties’ legal representatives may all apply to the
court to hold a national security information hearing under section 38A. Therefore,
the proposed new subsection 38A(2) provides that notice must be given to all parties
involved in the proceeding that an application has been made to the court to hold a
national security information hearing under new subsection 38A(1).
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38B Arrangementsfor civil proceedings about disclosur es relatingto-or
affecting-national-security-etc. of national security information

(1) At any timeduring a civil proceeding:
(a) the Attorney-General, on the Commonwealth’s behalf; and

(b) thepartiesto the proceeding, or their legal representativeson their
behalf;

may agreeto an arrangement about the disclosur e, protection, storage,
handling or destruction, in the proceeding, of national security infor mation.

(2) The court may make such order (if any) asit considers appropriate to give effect
to the arrangement.
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Section 38B: Arrangementsfor civil proceedings about disclosuresrelating to or
affecting national security

Clarify the application of the Act to legal representatives

Similarly to section 22 which relates to federal criminal proceedings, section 38B
allows parties, during a civil proceeding, to enter into an arrangement about the
disclosure of information that relates to national security or that may affect national
security. Currently, legal representatives are not mentioned as being able to enter into
a section 38B arrangement. Proposed subsection 38B(1) will include areference to
legal representatives and in turn will clarify that alegal representative, on behalf of a
party, can aso be part of a section 38B arrangement.

Scope of arrangements

Proposed subsection 38B(1) will aso clarify that arrangements under that subsection
may cover not only the disclosure of national security information, but also the
protection, storage, handling and destruction of national security information. This
proposed amendment recognises the broader range of issues that may arisein relation
to national security information during a proceeding.
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38C Protection of eertaint national security information disclosed in a civil
proceeding

(1) Theregulations may prescri be
(8 waysin which irferma Al
national security information that is dI&:|O%d or to be dlsclosed ina
civil proceeding must be stored, handled or destroyed; and
(b) waysinwhich, and places at which, such information may be accessed and
documents or records relating to such information may be prepared.

(2) Thissection doesnot apply to information that isthe subject of an order
that isin force under section 38B.

Note: The court may also make orders under section 93.2 of the Criminal Code and under
other provisions of this Act in order to protect information from disclosure.
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Section 38C: Protection of certain information disclosed in a civil proceeding

Scope of National Security Information (Criminal and Civil Proceedings) Regulations
2005

Paragraph 38C(1)(a) of the NSI Act enables the regulations to prescribe how to
access, prepare, store, handle or destroy information that is disclosed during civil
proceedings. The regulation-making power istoo broad as it covers all information.
The proposed amendment will appropriately limit the power to regulating ‘ national
security information’. The regulation-making power is also too narrow as it only
coversinformation which is to be disclosed to the court. It does not account for
information that may be disclosed outside the court, such aswhen information is
disclosed to alegal representative. The proposed amendment will extend this
regulation-making power to allow for the protection of all nationa security
information arising in a proceeding, not just that which is to be disclosed to the court.

Proposed new subsection 38C(2) will also make it clear that the regulations do not
apply to information that is subject to an order that isin force under section 38B. The
policy intention behind the Act isthat, if possible, it is preferable that the parties agree
to an arrangement under section 38B. Arriving at an arrangement assists with court
cases progressing efficiently.
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38D Partiesmust-notify ec isclosurein-civil-proceedings-of-informati
relatingto-oraffecting-national-security—Notification of expected

disclosure of national security information

(1) If aparty, or thelegal representative of a party, to acivil proceeding knows
or believesthat:
(a) heor shewill disclose national security information in the proceeding;
or

(b) aperson whom heor sheintendsto call asawitnessin the proceeding
will disclose national security information in giving evidence or by the
person’s mere presence; or

(c) on hisor her application, the court hasissued a subpoenato, or made
another order in relation to, another person who, because of that
subpoenaor order, isrequired (other than asawitness) to disclose
national security information in the proceeding;

then he or she must, as soon as practicable, give the Attor ney-General notice
in writing of that knowledge or belief.

Notel: Failureto givenoticeasrequired by thissection isan offencein certain
circumstances: see section 46C.

Note2:  Section 38E dealswith the situation where a party, or a party’slegal
representative, knows or believesthat information that will be disclosed in
awitness sanswer is national security information.

However, a party or aparty’slegal representative need not givethe
Attor ney-Gener al notice about the disclosure of theinformation under
subsection (1) if:
(aa) another person hasalready given notice about the disclosur e of the
information under that subsection; or
(a) theinformation to be disclosed:
(i) isthe subject of a certificate given to the party or the legal
representative under section 38F and the certificate still has effect; or
(if) isthe subject of an order in force under section 38B or 38L; or
(b) the disclosure of information by the witness to be called:
(i) isthe subject of a certificate given to the party or the legal
representative under section 38H and the certificate still has effect;
or
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Section 38D: Parties must notify expected disclosurein civil proceedings of
information relating to or affecting national security

Who isrequired to give notification?

The proposed amendments to section 38D are designed to clarify the notice
obligations under the Act. If aparty to acivil proceeding knows or believes that he or
she will disclose information that may relate to or affect national security, the party
must notify the Attorney-General. Noticeisaso required to be given if the party
knows or believes that a person whom he or she intends to call as awitness will
disclose national security information when giving evidence or by their mere
presence. An example of where notice must be given under paragraph 38D(1)(b) is
where an officer of aintelligence or security agency isto be called as awitnessin a
proceeding and not only will that officer be giving evidence about that agency’s
operations but the officer’ sidentity itself is national security information. These
notice requirements are important as they trigger the Attorney-General’ s consideration
of whether to issue a non-disclosure certificate or witness exclusion certificate under
sections 38F and 38H.

Proposed subsection 38D(1) clarifies that this obligation to notify the
Attorney-Genera isimposed not only on parties to acivil proceeding, but aso on
their legal representatives.

It is proposed that subsection 38D(4) be replaced by a new subsection which clearly
outlines the obligation on the person, who gives notice of a potentia disclosure under
subsection (1), to advise all other relevant parties that notice has been given to the
Attorney-General. The proposed new subsection includes an obligation to notify the
other parties’ legal representative. This change isto make sure the section adequately
details the notification obligations on legal representatives and the notification
obligations towards legal representatives by others.
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(if) isthe subject of an order in force under section 38B or 38L ; or

(c) theAttorney-General hasgiven the party or the legal representative
advice about the disclosure of theinformation under subsection
38F(7) or 38H(9).

Note: Subsections 38F(6) and 38H(5) specify when a certificate ceases to have effect.

Requirements for notice

(3) The notice must:
(a) beinthe prescribed form; and
(b) if paragraph (c) does not apply—include a description of the information;
and

(c) if theinformation is contained in a document—be accompanied by a copy
of the document or by an extract from the document, that contains the
information.

Informing the court etc. of an expected disclosure

Informing the court etc. of an expected disclosure

(4) A person who gives notice under subsection (1) must also advise, in writing:
(a) thecourt; and
(b) theother parties; and
(c) theother parties legal representatives, and
(d) any other person mentioned in paragraph (1)(b) or (c);
that notice has been given to the Attorney-General. The advice must include
adescription of theinformation.

Note: Failureto give advice asrequired by this section isan offencein certain
circumstances: see section 46C.
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When does the Attor ney-General need to be notified?

A difficulty with the current wording of paragraph 38D(1)(c) isthat it does not
impose notice obligations in respect of subpoenas which may cause national security
information to be disclosed. Proposed new paragraph 38D(1)(c) clarifies that
notification obligations placed on parties and parties' legal representativesin acivil
proceeding extend to any potential disclosure of national security information
resulting from their application to a court of a subpoenaor other order which requires
a person to produce a document or disclose national security information in the
proceeding. For example, if a security or intelligence agency is subpoenaed for
documents by the party’s legal representative, where that party’s legal representative
knows or believes that those documents contain national security information, the
legal representative must notify the Attorney-General of that knowledge or belief.

When does the Attorney-General not need to be notified?

The proposed amendments to subsection 38D(2) clarify when aparty or aparty’s
legal representative is not required to give notice under subsection 38D(1). The
intention of notification provisionsis to ensure the Attorney-General is aware of the
potential disclosure of particular national security information. Where the
Attorney-Genera has become aware of any potential disclosure of national security
information under other mechanismsin the Act, noticeis not required to be given.

If the Attorney-Genera is notified under the mechanisms listed under subsection
38D(2), the parties and their legal representatives no longer have an obligation to
notify the Attorney-General. It is proposed to amend subsection 38D(2) to expand the
list of possible mechanisms through which the Attorney-General may be notified.
This amendment ensures that parties to a proceeding do not need to comply with
multiple procedures unnecessarily and proceedings are not unduly delayed through
the operation of the Act.
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Adjournment to allow sufficient time for Attorney-General to act on the notice

(5) On receiving the advice, the court must adjourn so much of the proceeding
asisnecessary to ensurethat theinformation is not disclosed. The court
must continue the adjournment until the Attor ney-General:

(a) givesa copy of a certificateto the court under subsection 38F(5) or
38H(4); or

(b) givesadviceto the court under subsection 38F(7) or 38H(9) (which
appliesif a decision ismade not to give a certificate).
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Adjournment to allow sufficient time for the Attorney-General to act on the notice

Under subsection 38D(5) of the NSI Act, once the court receives the advice that
notice has been given, the court must adjourn the proceedings. Having to adjourn the
whole proceeding can cause unnecessary delays. The proposed new subsection
38D(5) ensures that the court must only adjourn so much of the proceeding asis
necessary to ensure that the information is not disclosed, i.e. that part of the
proceeding which relates to the national security information which is the subject of
the notice to the Attorney-General. Thiswill ensure that there are no
unnecessary delays in the proceeding as aresult of the protection of national security
information through the procedures of the Act. The proposed amendment also
clarifies that the adjournment of proceedings relating to the potential disclosure of
national security information continues until the Attorney-General issues a civil non-
disclosure certificate under subsection 38F(5), or issues acivil witness exclusion
certificate under 38H(4), or provides advice to the court under subsections 38F(7) or
38H(9).

263



Draft amendments
National Security Information (Criminal and Civil Proceedings) Act 2004

38E Preventing witnesses from disclosing information in civil proceedings by not
allowing them to answer questions

Witness expected to disclose information in giving evidence

(1) Thissection appliesif:
(a) awitnessis asked a question in giving evidence in acivil proceeding; and

{b)—aparty-to-the proceeding-knows-or-believes that:

(b) aparty, or thelegal representative of a party, to the proceeding knows
or believesthat information that will be disclosed in the witness's
answer isnational security infor mation.

(2) Theparty or legal representative must advise the court of that knowledge or
belief.

Note: Failure to advise the court is an offence: see section 46C.

(2A) However, a person need not advise the court under subsection (2) about the
disclosure of information if:

(a) another person hasalready advised the court about the disclosur e of
theinformation under that subsection; or

(b) anoatice has been given to the Attor ney-General under subsection
38D(1) about the disclosur e of the information; or

(c) thedisclosure of theinfor mation:

(i) isthesubject of a certificate given to the person under section 38F
and the certificate still has effect; or

(ii) isthesubject of an order that isin force under section 38B or
38L; or
(d) the Attorney-General hasgiven the person advice about the disclosure
of theinformation under subsection 38F(7).

Witness must give written answer to question

(3) If the court is advised under subsection (2), the court must order that the witness
give the court awritten answer to the question.
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Section 38E: Preventing witnesses from disclosing information in civil
proceedings by not allowing them to answer questions

Where a party to a proceeding knows or believes that awitness's testimony involves
information that relates to or may affect national security, that party must advise the
court. Currently under this section only the parties to the proceeding are obliged to
advise the court of the knowledge or belief that the witness may disclose national
security information. The proposed amendments clarify that the obligation set out in
section 38E is borne not only by the parties to the proceeding, but also by the legal
representatives. Proposed new subsection 38E(2A) also clarifies the circumstances
when it is not necessary to give notice to the court.
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Court must adjourn proceeding

(4)

Weve j eeding On recevmgthewrltten
answer, the court must adj ourn so much of the proceeding asis necessary to
ensurethat theinformation is not disclosed. However, the court need not do
so if the information disclosed by the written answer:

(a) isthe subject of acertificate given to the court under section 38F and the
certificate still has effect; or

(b) isthe subject of an order in force under section 38B or 38L.
Note: Subsection 38F(6) specifies when a certificate ceases to have effect.

(5) If the court adjeurnsthe proeceeding, adjournsa part of the proceeding under
subsection (4) the court must give the written answer to the Attorney-General.

(6) The court must continue the adjournment of-theproceeding until the
Attorney-General gives a copy of a certificate to the court under subsection
38F(5) or gives advice to the court under subsection 38F(7) (which appliesif a
decision is made not to give a certificate).
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Adjournment to allow sufficient time for the Attorney-General to consider the
witness's answer

There has been concern that the necessity to adjourn proceedings under subsections
38E(4), (5) and (6) to allow the Attorney-General to consider the written answer of a
witness may cause unnecessary delay. The proposed amendments to these
subsections are to ensure that, although the court is required to adjourn the
proceedings, a court isto adjourn only so much of the proceeding that may involve
the disclosure of national security information which is the subject of the notice under
section 38E. This ensures that those parts of the proceeding that do not relate to the
national security information can continue, which will assist in limiting any undue
delays.

267



Draft amendments
National Security Information (Criminal and Civil Proceedings) Act 2004

38F Attorney-General’scivil non-disclosur e certificate

(1) Thissection appliesif:
(a) any of the following happens:

(i) the Attorney-General is notified under section 38D that a party, or the
legal representative of a party to acivil proceeding knows or
believes that he or she or another person will disclose information in
the proceeding;

(i) the Attorney-General for any reason expects that any of the
circumstances mentioned in paragraphs 38D(1)(a) to (c) will arise
under which a party, the legal representative of a party or another
person will disclose information in acivil proceeding;

(iii) the Attorney-Genera considersthat awritten answer given by a
witness under section 38E in acivil proceeding will disclose
information; and

(b) paragraph 38H(1)(a) (about the mere presence of awitness constituting
disclosure) does not apply; and

(c) the Attorney-General considersthat the disclosureislikely to prejudice
national security.

Attorney-General may give a certificate—case where information isin the form
of a document

(2) If theinformation would be disclosed in a document (the source document), the
Attorney-General may give each potential discloser (see subsection (9)) of the
information in the proceeding:

(@) any of thefollowing:
(i) acopy of the document with the information del eted;
(ii) acopy of the document with the information deleted and a summary
of the information attached to the document;

(iii) acopy of the document with the information del eted and a statement
of facts that the information would, or would be likely to, prove
attached to the document;

together with a certificate that describes the information and states that the

potential discloser must not, except in permitted circumstances, disclose

the information (whether in the proceeding or otherwise), but may disclose
the copy, or the copy and the statement or summary; or

(b) acertificate that describes the information and states that the potential
discloser must not, except in permitted circumstances, disclose the
information (whether in the proceeding or otherwise).
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Section 38F: Attorney-General’scivil non-disclosure certificate

Under section 38F the Attorney-General may issue a civil non-disclosure certificate if
he or she has been notified or expectsthat a party to acivil proceeding will disclose
information and the disclosure islikely to prejudice national security. The civil hon-
disclosure certificates are used to protect information likely to prejudice national
security from being disclosed during acivil proceeding.

Definition of potential discloser to include a legal representative

If the Attorney-General decides to issue a non-disclosure certificate, he or she must
give each potential discloser acopy of the certificate. If the Attorney-General decides
not to issue a certificate, he or she must give each potential discloser notice of this
decision. The Attorney-General has this obligation to make sure the potential
disclosers are aware of the information they can/cannot disclose. Subsection 38F(9)
defines a‘potential discloser’. Currently, it does not account for the possibility of the
parties’ legal representatives being potentia disclosers. Proposed new subsection
38F(9) clarifiesthat legal representatives will be potential disclosersin accordance
with the new paragraphs 38F(9)(a) and 38F(9)(b).
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Attorney-General may give a certificate—case where information is not in the
form of a document

(3) If theinformation would be disclosed other than in a document, the
Attorney-General may give each potential discloser of the informationin the
proceeding:

(a) either:
(i) awritten summary of the information; or
(ii) awritten statement of facts that the information would, or would be
likely to, prove;

together with a certificate that describes the information and states that the
potential discloser must not, except in permitted circumstances, disclose
the information (whether in the proceeding or otherwise), but may disclose
the summary or statement; or

(b) acertificate that describes the information and states that the potential
discloser must not, except in permitted circumstances, disclose the
information (whether in the proceeding or otherwise).

Certificate may be given at same time as notice is given under section 6A

(4) If subparagraph (1)(a)(ii) appliesin respect of the proceeding, the certificate may
be given at the same time as notice is given under section 6A that this Act
appliesto the proceeding.

Copy of certificate must be given to the court

(5) The Attorney-General must give the court a copy of:
(a) in any case—the certificate; and
(b) if paragraph (2)(a) applies—the source document, the document mentioned
in subparagraph (2)(a)(i), (ii) or (iii) and the summary or statement
mentioned in subparagraph (2)(a)(ii) or (iii); and
(c) if paragraph (3)(a) applies—the summary or statement mentioned in that
paragraph.

Duration of a certificate

(6) The certificate ceases to have effect when:

(a) the court makes an order under section 38B about the disclosure, in the
proceeding, of information that is the subject of the certificate, unless the
certificate is revoked by the Attorney-General before then; or

(b) any order by the court under section 38L on the hearing in relation to the
certificate ceases to be subject to appeal, unless the certificate is revoked
by the Attorney-General before then.

Attor ney-General may decide not to give a certificate

(7) If the Attorney-General decides not to do as mentioned in subsection (2) or (3),
the Attorney-General must, in writing, advise each potential discloser and the
court of hisor her decision.
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Certificate and written advice are not legidative instruments

(8) A certificate given under subsection (2) or (3) and a written advice given under
subsection (7) are not legidlative instruments for the purposes of the Legidative
Instruments Act 2003.

Definition of potential discloser

(9) Each of the following personsisa potential discloser of theinformation in
the proceeding:

(a) in all cases—the partiesand the parties legal representatives, and

(b) if subparagraph (1)(a)(i) or (ii) applies and the disclosureisby a
person other than a party or a party’slegal representative—the other
person; and

(c) if subparagraph (1)(a)(iii) applies—the witness mentioned in that
subpar agraph.
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38H Attorney-General’scivil witness exclusion certificate
(1) Thissection appliesif:
(a) either:
0] the Attorney-GeneraI is not|f|ed under section 38D that a party te-a

the Iegal representanve of a party, to acivil proceed| ng knows or
believesthat a person whom the party or legal representative
intends to call as awitnessin the proceeding will disclose information
by his or her mere presence; or

(i) the Attorney-General for any reason expects that a person whom a
party, or the legal representative of a party to acivil proceeding
intends to call as awitness in the proceeding will disclose information
by his or her mere presence; and

(b) the Attorney-General considersthat the disclosureislikely to prejudice
national security.

Attorney-General may give a certificate

(2) TheAttorney-General may give a certificateto therelevant party or legal
representativethat statesthat he or shemust not call the person as a witness
in the proceeding.

Certificate may be given at same time as notice is given under section 6A

(3) If subparagraph (1)(a)(ii) appliesin respect of the proceeding, the certificate may
be given at the same time as notice is given under section 6A that this Act
applies to the proceeding.

Copy of certificate must be given to the court

(4) The Attorney-General must give a copy of the certificate to the court.

Duration of a certificate

(5) The certificate ceases to have effect when:

(a) the court makes an order under section 38B about the disclosure, in the
proceeding, of information by the mere presence of the person who is the
subject of the certificate, unless the certificate is revoked by the
Attorney-General before then; or

(b) any order by the court under section 38L on the hearing in relation to the
certificate ceases to be subject to appeal, unless the certificate is revoked
by the Attorney-General before then.
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Section 38H: Attorney-General’scivil witness exclusion certificates

Section 38H of the NSI Act provides the Attorney-General with the power to issue a
witness exclusion certificate if he or she has been notified or expects that a person
whom a party intends to call as awitness may disclose information by his or her mere
presence and the disclosure would be likely to prejudice national security.

Consequential amendments

The proposed amendment to subparagraph 38H(1)(&)(i) follows on from the proposed
amendment to section 38D. The proposed amendment to section 38D will clarify that
the notification obligations under the section are also borne by the legal

representative. The proposed amendment to subparagraphs 38H(1)(a)(i) and
38H(1)(a)(ii) clarify that the Attorney-General may also issue a certificate if he or she
isnotified by the legal representative of a party or expects that the legal representative
intends to call awitness.
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Court hearing

(6) The court must:

(a) if the certificate is given to the court before the substantive hearing in the
proceeding begins—before the substantive hearing in the proceeding
begins, hold a hearing to decide whether to make an order under
section 38L in relation to the calling of the witness; or

(b) if the certificate is given to the court after the substantive hearing in the
proceeding begins—adjourn the proceeding for the purpose of holding a
hearing to decide whether to make an order under section 38L in relation to
the calling of the witness.

(7) The closed hearing requirements apply to the hearing to decide whether to make
an order under section 38L.

(8) If, whilethe proceeding is adjourned or the hearing is being held:
(a) the court makes an order under section 38B about the disclosure, in the
proceeding, of information by the mere presence of the person who is the
subject of the certificate; or

(b) the Attorney-General revokes the certificate;
the court must end the adjournment or the hearing.

Attorney-General may decide not to give a certificate

(9) If the Attorney-General decides not to do as mentioned in subsection (2), the

Attorney-General must, in writing, agvise-therelevant-party-and-the-court-ef-his
or-her-decision: advise:

(a) therelevant party or legal representative; and
(b) thecourt;
of hisor her decision.

Certificate and written advice are not |legidative instruments

(10) A certificate given under subsection (2) and a written advice given under
subsection (9) are not legislative instruments for the purposes of the Legidative
Instruments Act 2003.
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Clarify the application of the Act to legal representatives

The proposed amendments will also clarify that the Attorney-General may give a
criminal witness exclusion certificate issued under subsection 38H to the legal
representative. The proposed amendments also clarify that where the Attorney-
General decides not to issue a certificate, the Attorney-General must advise the legal
representative.
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38l Closed hearing requirementsin civil proceedings

(1) Thissection sets out the closed hearing requirements for a hearing under
subsection 38G(1) or 38H(6).
Note: The fact that those provisions provide that the closed hearing requirements apply to
certain hearings does not prevent the court from exercising any powers that it otherwise

has eg to exclude persons (such as members of the public) from other hearings or to
prevent publication of evidence.

Who may be present

(2) Subject to this section, no-one, including the jury (if any), must be present at the
hearing except:
(a) the magistrate, judge or judges comprising the court; and
(b) court officials; and
(c) the parties to the proceeding; and
(d) the parties' legal representatives; an

(e) the Attorney-General, the Attorney-General’slegal representative and
any other representative of the Attorney-General; and

(f) any witnesses alowed by the court.

(3) If the court considers that:

(a) theinformation concerned would be disclosed to any of the following
persons:

(i) aparty to the proceeding;
(ii) aparty’slegal representative;
(iii) any court official;
who have not been given a security clearance at the level considered
appropriate by the Secretary in relation to the information concerned; and
(b) the disclosure would be likely to prejudice national security;

the court may order that the party, the legal representative or the court official is
not entitled to be present during any part of the hearing in which any person
referred to in paragraph (2)(e):

(c) givesdetailsof the information; or

(d) givesinformation in arguing why the information should not be disclosed,
or why the witness should not be called to give evidence, in the proceeding.

Submissions about non-disclosure arguments

(4) If, at the hearing, any person referred to in paragraph (2)(e) argues that:
(a) any information should not be disclosed; or
(b) the witness should not be called to give evidence in the proceeding;

the other partiesto the proceeding and any legal representatives of the other
parties must be given the opportunity to make submissions to the court about the
argument that the information should not be disclosed or the witness should not
be called.
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Section 38I: Closed hearing requirementsin civil proceedings
Who may be present during a closed hearing

If the Attorney-General issues acivil non-disclosure certificate or witness exclusion
certificate, the court must hold a closed hearing to decide whether to make an order
under section 38L in relation to the disclosure of national security information. There
are only certain people who can be present at a closed hearing to ensure that national
security information is appropriately protected.

Currently, under section 38l the Attorney-General and his or her legal representative
may be present. However, representatives from law enforcement or security agencies
may not be permitted to be present during a closed hearing. The presence of these
officersin the court may be necessary to assist the Attorney-Generd to fulfil hisor
her role of appropriately protecting national security information in accordance with
the procedures contained in the Act. New paragraph 38I(2)(e) will clarify that other
representatives of the Attorney-General are allowed to be present during closed court
civil hearings. Thiswill allow, for example, officers of the relevant law enforcement,
security or intelligence agencies or Attorney-Genera’s Department to be present
during closed hearings on behalf of the Attorney-General. This amendment
complements the proposed new section 38AA, which will create a broader power for
the Attorney-General, the Attorney-General’ s legal representative and any other
representative to be present and be heard at civil proceedings.
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Court to make etc. record of hearing

(5) The court must:

(8) whether before or after it makes an order under section 38L, make arecord of
the hearing; and

(b) keep the record; and
(c) maketherecord available to a court that hears an appeal againgt, or reviews, its
decision on the hearing; and

(d) not make the record available to, nor allow the record to be accessed by,
anyone except as mentioned in this section.

Copy of record to be given to the Attorney-General etc.

(6) If section 38K applies, the court must give a copy of the record to the
Attorney-Genera and his or her legal representative.

Request to vary record

(7) If the Attorney-General considers that:
(a) alowing accessto therecord by:

(i) aparty who has been given a security clearance at the level considered
appropriate by the Secretary but who has not engaged a legal
representative; or

(if) any party’slegal representative who has been given a security clearance
at the level considered appropriate by the Secretary;
will disclose information; and
(b) thedisclosureislikely to prejudice national security;
the Attorney-General or hisor her legal representative may request that the court

vary the record so that the rational-seeurity-rfermation infor mation will not be
disclosed.

Decision by the court

(8) The court must make a decision on the request.

Accessto the record by a party or party’slegal representative

(9) The court must:
(a) alow:

(i) aparty who has been given a security clearance at the level considered
appropriate by the Secretary but who has not engaged a legal
representative; or

(i) any party’slegal representative who has been given a security clearance
at the level considered appropriate by the Secretary;
to have accessto:

(iii) therecord as varied in accordance with this section, and if applicable,
section 38J; or

(iv) if subparagraph (iii) does not apply—the record;
and to prepare documents or records in relation to the varied record or the
record, in away and at a place prescribed by the regulations for the purposes
of this paragraph; and

(b) not make the varied record available to, nor alow the varied record to be
accessed by, anyone except as mentioned in this subsection.
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Section 38K Intervention by Attorney-General in civil proceedings
Section 38K currently allows the Attorney-General to intervene in acivil proceeding
where closed court hearing requirements apply. This section will no longer be

necessary as there will be awider ability for the Attorney-Generd’ s intereststo be
represented and heard at civil proceedings under proposed new section 38AA.
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National Security Information (Criminal and Civil Proceedings) Act 2004

t ordersin civil proceedings

Civil non-disclosure certificate hearings

After holding a hearing required under subsection 38G(1) in relation to the
disclosure of information in acivil proceeding, the court must make an order
under one of subsections (2), (4) and (5) of this section.

If the information isin the form of a document, the court may order under this
subsection that:
(a) any person to whom the certificate mentioned in subsection 38F(2) or (3)
was given in accordance with that subsection; and
(b) any person to whom the contents of the certificate have been disclosed for
the purposes of the hearing; and
(c) any other specified person;
must not, except in permitted circumstances, disclose the information (whether in
the proceeding or otherwise), but may, subject to subsection (3), disclose (which
disclosure may or may not be the same as was permitted in the
Attorney-General’ s certificate) in the proceeding:
(d) acopy of the document with the information deleted; or
(e) acopy of the document with the information deleted and a summary of the
information, as set out in the order, attached to the document; or
(f) acopy of the document with the information deleted and a statement of
facts, as set out in the order, that the information would, or would be likely
to, prove attached to the document.

If the court makes an order under subsection (2), the copy of the document is
admissiblein evidence if, apart from the order, it is admissible. However, if:

(a) aperson who isthe subject of the order seeks to adduce evidence of the

contents of the document; and

(b) the contents of the document are admissible in evidence in the proceeding;
the person may adduce evidence of the contents of the document by tendering
the copy, or the copy and the summary or statement, mentioned in that
subsection.

The court may, regardless of the form of the information, order under this
subsection that:
(a) any person to whom the certificate mentioned in subsection 38F(2) or (3)
was given in accordance with that subsection; and
(b) any person to whom the contents of the certificate have been disclosed for
the purposes of the hearing; and
(c) any other specified person;
must not, except in permitted circumstances, disclose the information (whether in
the proceeding or otherwise).

(5) The court may, regardless of the form of the information, order under this

subsection that any person may disclose the information in the proceeding.
However, the information is only admissible in evidence in the proceeding if,
apart from the order, it isadmissible.
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Section 38L: Court ordersin civil proceedings

Section 38L outlines the possible orders that can be made by the court after holding a
closed hearing under subsection 38G(1) or subsection 38H(6) of the NSI Act.
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Civil witness exclusion certificate hearings

(6) After holding a hearing required under subsection 38H(6), the court must order
that:
(a) therelevant party or legal representative must not call the person asa
witnessin the civil proceeding; or
(b) therelevant party or legal representative may call the person as awitness
in the civil proceeding.

Factors to be considered by court

(7) The court must, in deciding what order to make under this section, consider the
following matters:
(a) whether, having regard to the Attorney-General’ s certificate, there would
be arisk of prejudice to national security if:
(i) wherethe certificate was given under subsection 38F(2) or (3)—the
information were disclosed in contravention of the certificate; or
(ii) wherethe certificate was given under subsection 38H(2)—the witness
were cdlled;
(b) whether any such order would have a substantial adverse effect on the
substantive hearing in the proceeding;
(c) any other matter the court considers relevant.

(8) In making its decision, the court must give greatest weight to the matter
mentioned in paragraph (7)(a).
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Role of legal representatives after witness exclusion certificate hearing

After holding a witness exclusion certificate hearing, subsection 38L(6) givesthe
court the power to order that the relevant party must not or may call the person asa
witness. However, it is unclear whether the court has the power to make an order,
which applies to the legal representative. The proposed amendment will clarify that
the court can order that the parties, as well as the parties’ legal representatives, must
not call/ may call awitnessin acivil proceeding in accordance with subsection 38L(6)
of the NSI Act.
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38M Reasonsfor court orders

Requirement to give reasons

(1) The court must give awritten statement of its reasons for making an order under
section 38L to the following people:

(a) the person who is the subject of the order;
(b) the partiesto the proceeding;
(c) the parties’ legal representatives;

(d) H-section-38K—applies—the Attorney-Genera and his or her legal
representative.

Copy of proposed statement to be given to the Attorney-General etc.

(2) H-section-38K—appliesbetore Befor e the court givesits statement under
subsection (1), the court must give a copy of the proposed statement to the
Attorney-General and his or her legal representative.

Request to vary proposed statement

(3) If the Attorney-General considers that giving the proposed statement will
disclose information and the disclosure is likely to prejudice national security,
the Attorney-General or hisor her legal representative may request that the court
vary the proposed statement so that the rational-security-Hrfermation

information will not be disclosed.

Court’'sdecision

(4) The court must make a decision on the request.
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Section 38M: Reasons for court orders

The court must produce a written statement of its reasons for making an order under
section 38L. Paragraph 38M(1)(d) states that the court must give awritten statement
of itsreasons to the Attorney-Generd if he or she has intervened under section 38K.
In addition, subsection 38M(2) providesthat if the Attorney-General has intervened
under section 38K, he or she must be provided with a copy of the proposed statement
prior to the court releasing the final statement. The proposed amendments would
ensure that these requirements are not limited to when the Attorney-General has
intervened under section 38K, given the wider ability for the Attorney-General’s
interests to be represented and heard at civil proceedings under proposed new section
38AA.

The amendment to subsection 38M(3) is a consequential amendment which is
necessary because of the proposal to insert the definition of national security
information in section 7. The definition of national security information does not
include information, the disclosure of which islikely to prejudice national security.
Subsection 38M (3) relates to information that is likely to prejudice national security.
Therefore, it is necessary to remove the reference to national security information to
eliminate any inconsistencies within the Act.
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38R Appealsagainst court ordersunder section 38L

(1) A party to acivil proceeding,-er-iH-the-Attorney-Genera-is-an-Htervener-under
section-38I; or the Attorney-General may appeal against any order of the court
made under section 38L.

(2) The court that hasjurisdiction to hear and determine appeals from the judgment
in the proceeding has jurisdiction to hear and determine any appea under this
section.
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Section 38R: Appealsagainst court ordersunder section 38L
After asection 38L order is made, there is the possibility for appeal under section
38R. Currently, subsection 38R(1) makes reference to the Attorney-General

intervening under section 38K. As section 38K will be repealed due to the proposed
inclusion of section 38AA, the reference to section 38K will be removed.
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Clearances

39 Security clearancefor defendant’slegal representative etc.
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This section appliesif, before or during afederal criminal proceeding, the Secretary
of the Attorney-General’ s Department gives written notice to any of the following
persons:

(a) alegal representative of the defendant;

(b) aperson assisting alegal representative of the defendant;
that in the proceeding an issueislikely to arise relating to a disclosure, of
information in the proceeding, that is likely to prejudice national security.

When considering, for the purposes of subsection (1), whether a disclosur e of
the information would be likely to prejudice national security, the Secretary is
to consider the nature of theinformation itself, and not the character of the
person towhom it isto be disclosed.

Person may apply for security clearance

A person who receives a notice under subsection (1) may apply to the Secretary for a
security clearance by the Department at the level considered appropriate by the
Secretary in relation to the information.

Note 1: Security clearances are given in accordance with the Australian Government Protective
Security Manual.

Note 2: If the person does not obtain the security clearance, anyone who discloses such
information to the person will, except in limited circumstances, commit an offence
under section 46.

Adjournment to allow sufficient time for defendant’s legal representative to be given
security clearance

The defendant, or the defendant’s legal representative (on the defendant’s
behalf) may apply to the court for adeferral or adjournment of the proceeding until:
(a) thelega representative has been given a security clearance by the Department
at the level considered appropriate by the Secretary in relation to the
information; or
(b) if thelegal representative is not given such a security clearance—another legal
representative is given such a security clearance.

The court must defer or adjourn the proceeding accordingly.

Prosecutor may advise the court that the defendant’ s legal representative has not
been given a security clearance etc.

If the defendant’ s legal representative does not apply for the security clearance
within 14 days after the day on which the notice is received, or within such further
period as the Secretary allows:

(a) the prosecutor may advise the court of the fact; and

(b) the court may:

(i) advise the defendant of the consequences of engaging alegal
representative who has not been given a security clearance by the
Department at the level considered appropriate by the Secretary in
relation to the information; and

(if) recommend that the defendant engage a legal representative who has
been given, or is prepared to apply for, such a security clearance.
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Section 39: Security clearancesfor defendant’slegal representative etc.
The policy intention behind the security clearance process

The purpose of the security clearance processis to protect national security
information relevant to a court case from unauthorised disclosure. Security clearances
have been used for a number of years by Federal, State and Territory agenciesto
ensure only eligible and suitable persons have access to sensitive or classified
information. Under section 29 of the NSI Act, the court has the discretion to exclude
non-security cleared legal representatives of the defendant and non-security cleared
court officials from a closed hearing where the court considers that disclosure of the
information would be likely to prejudice national security.

Under section 39 of the Act, the Secretary of the Attorney-Genera's Department may
give written notice to the defendant’ s legal representatives or assistant that an issueis
likely to arise in the proceeding relating to a disclosure of information, that islikely to
prejudice national security. Upon receipt of the notice, the defendant’ s legal
representative and his/her assistants may apply to the Secretary for a security
clearance by the Attorney-General's Department.

Currently, the wording of section 39 may be interpreted as stating that it is the
character of the recipient, not the nature of the information, which will be considered
by the Secretary of the Attorney-General’ s Department when deciding to issue a
notice under section 39. Thisis contrary to the general policy intention behind the
Act of protecting national security information. It is proposed that section 39 should
be clarified so that the Secretary’ s determination, about whether the information is
‘likely to prejudice national security’, should be made on the basis of the nature of the
information and not because of the character of the person.

Currently under subsection 39(3) it is unclear whether alegal representative could
apply, on the defendant’ s behalf, for a deferra or adjournment of the proceeding
pending receipt of their security clearance. The proposed amendment to subsection
39(3) will clarify that adefendant’s legal representative, on behalf of the defendant,
may apply for adeferral or adjournment.
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39A Security clearancefor partiesetc. to a civil proceeding

(1) Thissection appliesif, in acivil proceeding, the Secretary of the

(1A)

2

©)

(4)

Attorney-General’ s Department gives written notice to any of the following
persons:

(a) aparty to the proceeding;

(b) aparty’slegal representative;

(c) aperson assisting aparty’slegal representative;
that in the proceeding an issueis likely to arise relating to a disclosure, of
information in the proceeding, that is likely to prejudice national security.

When considering, for the purposes of subsection (1), whether a disclosure
of theinformation would be likely to prejudice national security, the
Secretary isto consider the nature of the information itself, and not the
character of the person towhom it isto be disclosed.

Person may apply for security clearance

A person who receives a notice under subsection (1) may apply to the Secretary
for asecurity clearance by the Department at the level considered appropriate by
the Secretary in relation to the information.

Note 1: Security clearances are given in accordance with the Australian Government Protective
Security Manual.

Note 2: If the person does not obtain the security clearance, anyone who discloses such
information to the person will, except in limited circumstances, commit an offence
under section 46G.

Adjournment to allow sufficient time for a person to be given security clearance

A party to-thepreceeding- ,or the defendant’slegal representative (on the
defendant’ s behalf, may apply to the court for adeferral or adjournment of the
proceeding to allow time for:

(a) aperson who receives a notice under subsection (1) to apply for and be
given a security clearance by the Department at the level considered
appropriate by the Secretary in relation to the information; or

(b) if the party’slegal representative is not given such a security clearance—
another legal representative to apply for and be given such a security
clearance.

The court must defer or adjourn the proceeding accordingly.
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Section 39A: Security clearancefor partiesetc. to a civil proceeding
The policy intention behind the security clearance process

Section 39A of the Act concerns security clearances for partiesto acivil proceeding,
aswell astheir legal representatives and any persons assisting those legal
representativesin the proceedings. Similarly to section 39, it is proposed to clarify
this section so that the Secretary’ s determination, about whether the information is
‘likely to prejudice nationa security’, should be made on the basis of the nature of the
information.

Similarly to section 39, it is unclear under section 39A whether alegal representative
could apply on the defendant’ s behalf for adeferral or adjournment of the proceeding.
Therefore, the proposed amendment will clarify that a party’slega representative, on
behalf of the party, may apply for adeferral or adjournment under subsection 39A(3)
to allow security clearances to be issued to an appropriate level by the
Attorney-Genera’ s Department.

The Act does not compel legal representatives, under section 39 or section 39A, to
obtain a security clearance. Security clearances are only sought whereit is absolutely
necessary. If barristers accept abrief for a case where security sensitive information
islikely to beintroduced in the proceedings, they do so knowing a security clearance
may be necessary to review relevant evidence in the proceedings and to be present at
closed hearings under sections 29 and 38l of the Act. It isthe operational practice for
defence counsel, in cases where protection of national security information islikely to
arise, to beinformed of the desirability of applying for a security clearance as early as
possiblein the proceedings.
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Secretary may advise the court that a party has not been given a security
clearance

(5) If:

(a) aparty isnot given a security clearance; or

(b) aparty does not apply for the security clearance within 14 days after the
day on which the notice is received, or within such further period as the
Secretary alows,

then:

(c) the Secretary may advise the court of the fact; and

(d) the court may advise the party of the consequences of not being given a
security clearance by the Department at the level considered appropriate by
the Secretary in relation to the information and:

(i) if the party is not given a security clearance and has not engaged a
legal representative—recommend that the party engage alegal
representative who has been given, or is prepared to apply for, such a
security clearance; or

(it) if the party has not applied for the security clearance and has not
engaged alegal representative—recommend that the party apply for
the security clearance or engage alegal representative who has been
given, or is prepared to apply for, such a security clearance.

Secretary may advise the court that a party’ slegal representative etc. has not
been given a security clearance etc.

(6) If:

(a) aparty’slegal representative or a person assisting the legal representative
is not given a security clearance; or

(b) aparty’slegal representative or a person assisting the legal representative
does not apply for the security clearance within 14 days after the day on
which the noticeis received, or within such further period as the Secretary
alows;

then:

(c) the Secretary may advise the court of the fact; and

(d) the court may:

(i) advisethe relevant party of the consegquences of engaging a legal
representative who has not been given a security clearance by the
Department at the level considered appropriate by the Secretary in
relation to the information; and

(if) recommend that the relevant party engage alegal representative who
has been given, or is prepared to apply for, such a security clearance.

Notice given by Secretary not a legislative instrument

(7) A notice given under subsection (1) is not alegidative instrument for the
purposes of the Legidative Instruments Act 2003.
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Offencesfor not complying with requirementsin the NSI Act

40 Offenceto discloseinfor mation before Attorney-General gives criminal
non-disclosure certificate etc. under section 26

Disclosure where notice given to Attorney-General under subsection 24(1)

(1) A person commits an offenceif:

(a) the person isthe prosecutor, the defendant or the defendant’s legal
representativein afederal criminal proceeding; and

(b) the person gives noticeto the Attorney-General under subsection 24(1)
about the disclosure of information in the proceeding; and

(c) section 41 does not apply; and

(d) after givingthe notice, the person disclosesthe information (whether in
the proceeding or otherwise) at any time befor e the Attor ney-General
givesthe person a certificate under subsection 26(2) or (3) or advice
under subsection 26(7) in relation to the disclosur e of the information;
and

(e) thedisclosure doesnot take placein permitted circumstances; and
(f) thedisclosureislikely to prejudice national security.

Penalty: Imprisonment for 2 years.
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Section 40: Offencesto disclose infor mation before Attor ney-General gives
criminal non-disclosur e certificate etc. under section 26

There are anumber of proposed amendmentsto Part 3 and Part 3A of the NSI Act.
As aconsequence of these amendments it is necessary to update the majority of the
offences within Part 5 of the Act. However, the changes to the offences are generally
minor in nature and will not have retrospective operation.

It is an offence under section 40 for the prosecutor, the defendant or another person to
disclose information after noticeis given to the Attorney-General under subsection
24(1) but before the Attorney-General gives a certificate or advice under section 26.

It is proposed to divide this offence into two separate offences contained within
subsection 40(1) and subsection 40(1A). The offence under subsection 40(1) outlines
that a prosecutor, defendant or defendant’ s legal representative will be capable of
committing an offence. Thisis aconsegquence of the proposal to amend section 24 to
place an obligation on a defendant’ s legal representative to notify the
Attorney-Genera of any potentia disclosures.
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Disclosure where advice given under subsection 24(3)

(1A) A person commits an offenceif:

(a) the person isadvised under subsection 24(3) that a notice about the
disclosure of information in afederal criminal proceeding has been
given to the Attorney-General; and

(b) the adviceincludesa description of theinformation; and

(c) section 41 does not apply; and

(d) after being advised, the per son disclosestheinformation (whether in
the proceeding or otherwise) at any time befor e the Attor ney-General
givesthe person a certificate under subsection 26(2) or (3) or advice

under subsection 26(7) in relation to the disclosur e of the information;
and

(e) thedisclosure doesnot take placein permitted circumstances; and
(f) thedisclosureislikely to prejudice national security.

Penalty: Imprisonment for 2 years.

Disclosure where notice given to Attorney-General under section 25

2 If:

(a) the prosecutor gives notice to the Attorney-General under subsection 25(6)
that the prosecutor knows erbelieves believes or isadvised that an answer
by awitnessin a hearing in relation to afederal criminal proceeding will
disclose information; and

(b) section 41 does not apply; and

(c) the prosecutor or the witness discloses the information (whether in the
proceeding or otherwise) at any time before the Attorney-General givesthe
prosecutor or the witness a certificate under subsection 26(2) or (3) or
advice under subsection 26(7) in relation to the disclosure of the
information; and

(d) the disclosure does not take place in permitted circumstances; and
(e) thedisclosureislikely to prejudice national security;
the prosecutor or the witness commits an offence.

Penalty: Imprisonment for 2 years.
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The offence under subsection 40(1A) of the NSI Act outlinesthat it is an offence
when a person, other than the prosecutor, defendant and the defendant’ s legal
representative, makes a disclosure.

The proposed amendment to paragraph 40(2)(a) is a hecessary consequence of the
proposed amendment to insert new subsection 25(6). New subsection 25(6) provides
that if the prosecutor knows, believes, or is advised that the written answer provided
by the witness will disclose national security information in a proceeding the
prosecutor must advise the court and the Attorney-General of that knowledge, belief
or advice as soon as practicable. Therefore, it is necessary to amend paragraph
40(2)(a) to insert the words ‘or isadvised’. Thiswill ensure that it is an offenceto
disclose information from awitness's answer prior to a certificate being issued if the
prosecutor has been advised that awitness's answer involves national security
information, and he or she has notified the Attorney-General.
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41 Offenceto disclose information before Attorney-General gives criminal
witness exclusion certificate etc. under section 28

A person commits an offenceif:

(a) the person isthe prosecutor, the defendant or the defendant’slegal
representativein afederal criminal proceeding; and

(b) the person notifiesthe Attorney-General under subsection 24(1) that
he or sheknowsor believesthat a person (the second person) whom he
or sheintendsto call asawitnessin afederal criminal proceeding will
disclose information by the second person’s mer e presence; and

(c) after givingthe notice, the person callsthe second person as a witness
in the proceeding at any time before the Attorney-General givesthe
person a certificate under subsection 28(2) or advice under subsection
28(10) in relation to the calling of the second person as a witness, and

(d) thedisclosure of theinformation by the mere presence of the second
person islikely to prejudice national security.

Penalty: Imprisonment for 2 years.
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Section 41: Offenceto disclose infor mation before Attorney-General gives
criminal witness exclusion certificate etc. under section 28

Under section 41 of the NSI Act it is an offence to disclose information after the
prosecutor or defendant notifies the Attorney-General that a witness may be called
who will disclose information that may affect national security but before the
Attorney-General has given a certificate. The proposed amendment to section 24 will
place an obligation on a defendant’ s legal representative to notify the Attorney-
General of any potential disclosure of national security information by awitness. The
proposed amendment to section 41 will clarify that it is an offence under section 41
for adefendant’s legal representative, in addition to the defendant themselves and the
prosecutor, to call awitness after they have notified the Attorney-General that they
may disclose national security information.
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42 Offenceto contravenerequirement to notify Attorney-General etc. under
sections 24 and 25

A person commits an offenceif:
(a) the person contravenes subsection 24(1), (2) -3}, (3) or (4) or 25(2) or
(6); and
(b) the disclosure of information mentioned in that subsectionis likely to
prejudice national security.

Penalty: Imprisonment for 2 years.
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Section 42: Offenceto contravenerequirement to notify Attorney-General etc.
under sections 24 and 25

A person may have an obligation under sections 24 and 25 of the NSI Act to notify
the Attorney-General of an expected disclosure, in federal criminal proceedings, of
information that relates to or affects national security. The person may also have an
obligation to notify other relevant parties that notice has been given to the
Attorney-Genera and to provide a description of the information. Failureto comply
with these obligations may amount to an offence under section 42 of the Act.

The proposed amendments to section 42 are consequential to the amendments that are
proposed to section 24.
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45A Offenceto contraveneregulations

(1) A person commits an offenceif:

(a) regulations made under section 23 requirethe person to comply with a
requirement relating to the storage, handling or destruction of
national security information; and

(b) the person engagesin conduct; and
(c) theconduct resultsin the requirement being contravened.

Penalty: 6 monthsimprisonment.
(2) Inthissection:

engagein conduct means;
(@) doan act; or
(b) omit to perform an act.
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Section 45A: Offenceto contraveneregulations

This proposed new section will create a new offence relating to federal criminal
proceedings. This new section will make it an offence to contravene the National
Security Act (Criminal and Civil Proceedings) Regulations made under section 23 of
the NSI Act that relate to the storing, handling or destruction of national security
information.

Generally where the content of an offence is del egated to regulations the maximum
penalty for abreach of the offenceis 50 penalty units. However, it is proposed to
attach a penalty of 6 months imprisonment to this offence. A penalty of imprisonment
is considered reasonable for breaching the regulations, given the serious consequences
of failing to comply with the requirements relating to the storage, handling or
destruction of national security information. Furthermore, without a sufficient penalty
the offence would not act as a sufficient deterrent against failing to comply with the
requirements in the Regulations. Comments are welcome on the appropriateness of a
penalty of 6 months imprisonment for an offence under section 45A.
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46A Offenceto disclose information before Attor ney-General gives civil
non-disclosur e certificate etc. under section 38F

Disclosure where notice given to Attorney-General under subsection 38D(1)

(1) A person commits an offenceif:
(a) thepersonisaparty, or alegal representative of a party, to a civil
proceeding; and
(b) the person givesnoticeto the Attorney-General under subsection
38D(1) about the disclosur e of information in the proceeding; and
(c) section 46B does not apply; and

(d) after givingthe notice, the person disclosesthe information (whether in
the proceeding or otherwise) at any time befor e the Attor ney-General
givesthe person a certificate under subsection 38F(2) or (3) or advice
under subsection 38F(7) in relation to the disclosure of the
information; and

(e) thedisclosure doesnot take placein permitted circumstances; and
(f) thedisclosureislikey to prejudice national security.

Penalty: Imprisonment for 2 years.
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Section 46A: Offenceto discloseinformation before Attorney-General gives civil
non-disclosur e certificate etc. under section 38F

Under section 46A it is an offence if aparty to acivil proceeding or a person other
than the party discloses information after the party notifies the Attorney-General
about the potential disclosure of national security information, but before the
Attorney-Genera has given a certificate.

The proposed amendment to section 38D clarifies that the obligation to notify the
Attorney-General isimposed on the legal representative of aparty. Therefore, itis
proposed to amend subsection 46A(1) so the offence also appliesto legal
representatives but no longer applies to a person other than the party. These
amendments make sure that an offence can only be committed, under this subsection,
by people who have given notification of an expected disclosure and can therefore be
assumed to be aware of their obligations under the Act.
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Disclosure where advice given under subsection 38D(4)

(1A) A person commits an offenceif:

(a) the person isadvised under subsection 38D(4) that a notice about the
disclosure of information in a civil proceeding has been given to the
Attorney-General; and

(b) the adviceincludesa description of theinformation; and

(c) section 46B does not apply; and

(d) after being advised, the per son disclosestheinformation (whether in
the proceeding or otherwise) at any time befor e the Attor ney-General

givesthe person a certificate under subsection 38F(2) or (3) or advice
under subsection 38F(7) in relation to the disclosure of the
information; and

(e) thedisclosure doesnot take placein permitted circumstances; and
(f) thedisclosureislikely to prejudice national security.

Penalty: Imprisonment for 2 years.

Disclosure where notice given to Attorney-General under section 38E
(2) If:

(a) awitness gives awritten answer to the court under section 38E in acivil
proceeding; and

(b) section 46B does not apply; and

(c) the witness discloses information given in the written answer (whether in
the proceeding or otherwise) at any time after the written answer is given to
the court and before the Attorney-General gives the witness a certificate

under subsection 38F(2) or (3) or advice under subsection 38F(7) in
relation to the disclosure of the information; and

(d) the disclosure does not take place in permitted circumstances; and
(e) thedisclosureislikely to prejudice national security;
the witness commits an offence.

Penalty: Imprisonment for 2 years.
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Proposed subsection 46(1A) provides for an offence where a person, other than the
parties and their legal representatives, makes a disclosure where they have been
previously advised that the evidence they are to provide may involve the disclosure of
national security information. Again, thiswill ensure that an offence can only be
committed by persons who have been advised of the notification and can therefore be
assumed to be aware of their obligations under the NSI Act.
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46B Offenceto disclose information before Attorney-General gives civil witness
exclusion certificate etc. under section 38H

A person commits an offenceif:

(a) the personisaparty, or thelegal representative of a party, to acivil
proceeding; and

(b) the person notifiesthe Attorney-General under subsection 38D(1) that
he or sheknowsor believesthat a person (the second person) whom he
or sheintendsto call asawitnessin the proceeding will disclose
information by the second per son’s mere presence; and

(c) after givingthe notice, the person callsthe second person as a witness
in the proceeding at any time before the Attorney-General givesthe
person a certificate under subsection 38H(2) or advice under
subsection 38H(9) in relation to the calling of the second person asa
witness; and

(d) thedisclosure of theinformation by the mere presence of the second
person islikely to prejudice national security.

Penalty: Imprisonment for 2 years.
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Section 46B: Offenceto disclose infor mation before Attorney-General gives civil
witness exclusion certificate etc. under section 38H

Under section 46B a party to a civil proceeding commits an offence if they call a
witness, after they have notified the Attorney-General that the witness may disclose
national security information, but before the Attorney-Genera gives acivil witness
exclusion certificate. The proposed amendment to section 38D clarifies that the
obligation to notify the Attorney-General isimposed on legal representatives.
Therefore, it is proposed to amend subsection 46B so the offence also appliesto legd
representatives.
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46C Offenceto contravenerequirement to notify Attorney-General etc. under
sections 38D and 38E

A person commits an offenceif:
(a) the personisaparty, or thelegal representative of a party, to a civil
proceeding; and
(b) the person contravenes subsection 38D(1), (3) or (4) or 38E(2); and

(c) thedisclosure of information mentioned in that subsection islikely to
prejudice national security.

Penalty: Imprisonment for 2 years.
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Section 46C: Offenceto contravene requirement to notify Attorney-General etc.
under sections 38D and 38E

In civil proceedings a person may have an obligation, under sections 38D and 38E of
the Act, to notify the Attorney-General of an expected disclosure of information that
relatesto or affects national security. If the person fails to notify the
Attorney-Generd, thisis an offence under section 46C of the Act.

Similarly to the proposed amendments to other sections of Part 5, proposed section
46C reflects that notification obligations provided by sections 38D and 38E are
imposed not only on partiesto civil proceedings, but aso on their lega
representatives. An offence would be committed where a party or aparty’s legal
representative fails to notify the Attorney-General of an expected disclosure in the
proceeding.
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46FA Offenceto contraveneregulations

(1) A person commits an offenceif:

(a) regulations made under section 38C requirethe person to comply with
arequirement relating to the storage, handling or destruction of
national security information; and

(b) the person engagesin conduct; and
(c) theconduct resultsin the requirement being contravened.

Penalty: 6 monthsimprisonment.
(2) Inthissection:

engagein conduct means;
(@) doan act; or
(b) omit to perform an act.
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Section 46FA: New offenceto contraveneregulations

This proposed new offence has a similar purpose to the proposed offence under
section 45A. Theonly differenceisthat section 46F relates to civil proceedings.

New section 45A would make it an offence to engage in conduct which contravenes
the requirements relating to the storage, handling or destruction of national security
information currently outlined in the National Security Act (Criminal and Civil
Proceedings) Regulations.

Generally where the content of an offence is delegated to regulations the maximum
penalty for a breach of the offenceis 50 penalty units. However, it is proposed to
attach a penalty of 6 months imprisonment to this offence. A penalty of imprisonment
is considered reasonable for breaching the regulations, given the serious consequences
of failing to comply with the requirements relating to the storage, handling or
destruction of national security information. Furthermore, without a sufficient penalty
the offence would not act as a sufficient deterrent against failing to comply with the
requirements in the Regulations. Comments are welcome on the appropriateness of a
penalty of 6 months imprisonment for an offence under section 46FA.
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Application of amendments and saving

Application of amendments

@

@

©)

4

Q)

Notice given after commencement

The amendments made by this Schedule (other than items 96 and 99) apply on and
after the commencement of thisitem to:

(a) afederal crimina proceeding in relation to which anotice is given under
section 6 of the National Security Information (Criminal and Civil
Proceedings) Act 2004 on or after that commencement; and

(b) acivil proceeding in relation to which anoticeis given under section 6A of
that Act on or after that commencement;

whether or not the proceeding begins before or after that commencement.

The amendments made by items 96 and 99 apply on and after the commencement of
those items to:

(a) afederal criminal proceeding in relation to which anotice is given under
section 6 of the National Security Information (Criminal and Civil
Proceedings) Act 2004 on or after that commencement; and

(b) acivil proceeding in relation to which anoticeis given under section 6A of
that Act on or after that commencement;

whether or not the proceeding begins before or after that commencement.

Notice given before commencement

The amendments made by this Schedule (other than items 96 and 99) apply on and
after the commencement of thisitem to:

(a) afederal crimina proceeding in relation to which a notice was given under
section 6 of the National Security Information (Criminal and Civil
Proceedings) Act 2004 before that commencement; and

(b) acivil proceeding in relation to which anotice was given under section 6A
of that Act before that commencement;

but only to the parts of the proceeding that occur after that commencement (whether
or not those parts began before that commencement).

The amendments made by items 96 and 99 apply on and after the commencement of
those items to:

(a) afederal criminal proceeding in relation to which a notice was given under
section 6 of the National Security Information (Criminal and Civil
Proceedings) Act 2004 before that commencement; and

(b) acivil proceeding in relation to which anotice was given under section 6A
of that Act before that commencement;

but only to the parts of the proceeding that occur after that commencement (whether
or not those parts began before that commencement).

If, under section 6 or 6A of the National Security Information (Criminal and Civil
Proceedings) Act 2004, a notice was given before the commencement of thisitem,
then:

(a) any orders that were made; and
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Application of amendments

The amendments will apply to federal criminal proceedings and civil proceedings
where notice under sections 6 and 6A has been given on or after the commencement
of the amendments. For proceedings where notice has been given before the
amendments commence, the amendments will only apply to those parts of the
proceedings that take place on or after commencement. Further, any certificates,
orders, notices or advices which where given before commencement will continue to
have effect. Thiswill ensure that proceedings currently taking place or starting prior
to commencement can still move forward in compliance with the Act.

Savings provision

This item provides that regul ations made under sections 23 and 38C of the Act will
remain in force and continue as such. Thisis notwithstanding that sections 23 and
38C would be amended. The proposed amendments to these sections do not affect the
substantive content or operation of the regulations. By allowing the regulations to
continue, the ongoing effectiveness of the protective regime under the Act is ensured.
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(b) any certificates, advices or notices that were given;
before that commencement under a provision of that Act continue in force (and may
be dealt with) asif they were made or given under:

(c) inthe case of an order made under subsection 23(2) of that Act—
subsection 19(1A) of that Act as amended by this Schedule; and

(d) inthe case of an order made under subsection 38C(2) of that Act—
subsection 19(3A) of that Act as amended by this Schedule; and

(e) inany other case—the provision of that Act as amended by this Schedule.

Savings provision

Despite the amendments made to sections 23 and 38C of the National Security Information
(Criminal and Civil Proceedings) Act 2004 by this Schedule, regulations made under those
sections and that are in force immediately before the commencement of thisitem continuein
force (and may be dealt with) after that commencement, asif they were made under those
sections as amended by this Schedule.
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Chapter 5 Amendments to improve oversight
of the Australian Federal Police

Chapter 5 includes a measure to improve oversight of the Australian Federal Police
(AFP), namely the establishment of a Parliamentary Joint Committee on Law
Enforcement (PJC Law Enforcement).

The Parliamentary Joint Committee on Law Enforcement Bill serves to establish the
PJC Law Enforcement, enable it to provide broad oversight of the AFP and the
Australian Crime Commission (ACC), and examine trends and changesin criminal
activities.

The PJC Law Enforcement will be established by extending the functions of the
current Parliamentary Joint Committee on the Australian Crime Commission
(PJC-ACC) to include oversight of the AFP aswell asthe ACC.

The current PJIC-ACC has responsibility for reviewing and reporting to Parliament on
the performance by the ACC of itsfunctions. The PJC Law Enforcement will
continue to perform these functions, and will also review and report to Parliament on
the performance by the AFP of its functions. It will aso retain the current function of
the PIC-ACC in relation to examining and reporting on trends and changesin
criminal activities, practices and methods and any desirable changes to the functions,
structure, powers and procedures of the ACC or the AFP.

Thelegidative basis for the PJC-ACC in Part 111 of the Australian Crime Commission
Act 2002 will be repealed and replaced by provisionsin a new stand-alone Act that
will set out the functions and administrative arrangements for the PJC Law
Enforcement. The consequential amendments required to repeal the relevant
provisions relating to the PJC-ACC in the Australian Crime Commission Act 2002
and provide for transitional arrangements will be included in the National Security
Legislation Amendment Bill.
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Parliamentary Joint Committee on Law Enforcement Bill

1 Short title

This Act may be cited as the Parliamentary Joint Committee on Law
Enforcement Act 2009.

2 Commencement

This Act commences on the day after it receives the Royal Assent.

3 Definitions
In this Act:

ACC means the Australian Crime Commission established by section 7 of the
Australian Crime Commission Act 2002.

ACC operation/investigation has the same meaning asin the Australian Crime
Commission Act 2002.

AFP means the Australian Federal Police.

AFP conduct or practicesissue has the same meaning asin the Australian
Federal Police Act 1979 .

CEO of the ACC means the Chief Executive Officer of the ACC.

intelligence operation has the same meaning as in the Australian Crime
Commission Act 2002.

law enforcement agency means:
(a) the ACC; or
(b) the AFP; or
(c) aPalice Force of a State; or

(d) any other authority or person responsible for the enforcement of the laws of
the Commonwealth or of the States.

member means a member of the Committee.

member of the Australian Federal Police has the same meaning asin the
Australian Federal Police Act 1979 .

member of the staff of the ACC has the same meaning as in the Australian
Crime Commission Act 2002.

relevant criminal activity has the same meaning as in the Australian Crime
Commission Act 2002.
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Commentary on key provisions

Proposed section 3 sets out definitions of relevant terms used in the Bill. Many of
these definitions are consistent with definitionsin related legidlation, such asthe
Australian Crime Commission Act 2002 and the Australian Federal Police Act 1979.
The definition of sensitive information has been modelled upon asimilar definition in
the Law Enforcement Integrity Commissioner Act 2006, but some changes have been
made to reflect that the term in the Parliamentary Joint Committee on Law
Enforcement Act applies to the roles, responsibilities and functions of the ACC and
AFP rather than the Australian Commission for Law Enforcement Integrity.
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sensitive information means information that, if disclosed:
(a) could prgjudice:
(i) the security, defence or international relations of Australia; or

(ii) relations between the Commonwealth Government and the
Government of a State or between the Government of a State and the
Government of another State; or

(b) would disclose:

(i) deliberations or decisions of the Cabinet, or of a Committee of the
Cabinet, of the Commonwealth or of a State; or

(i) deliberations or decisions of the Australian Capital Territory
Executive or of acommittee of that Executive; or

(iii) deliberations or advice of the Federal Executive Council or the
Executive Council of a State or the Northern Territory; or

(c) could reveal, or enable a person to ascertain, the existence or identity of a
confidential source of information in relation to:

(i) the enforcement of the criminal law of the Commonwealth, a State or
Territory or aforeign country; or

(if) an investigation relating to misconduct or alleged misconduct by a
member of the Australian Federal Police; or

(iii) an investigation relating to misconduct or aleged misconduct by a
member of the staff of the ACC; or

(iv) aninvestigation into an AFP conduct or practicesissue; or
(v) an ACC operation/investigation (including an ACC
operation/investigation that has been concluded); or
(d) could endanger aperson’slifeor physical safety; or
(e) could pregjudice the protection of public safety; or

(f) could prejudicethefair trial of a person or the impartia adjudication of a
matter; or

(g) could prejudice the proper enforcement of the law or the operations of law
enforcement agencies; or

(h) could prejudice a person’ s reputation; or
(i) would disclose information the disclosure of which is prohibited

(absolutely or subject to qualifications) by or under another law of the
Commonwealth; or

(j) would unreasonably disclose personal information (within the meaning of
the Privacy Act 1988) in relation to a person; or

(k) would unreasonably disclose confidential commercial information.
State includes the Australian Capital Territory and the Northern Territory.

the Committee means the Parliamentary Joint Committee on Law Enforcement
for the time being constituted under this Act.

4 Extension to external Territories

This Act extends to every external Territory.
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5 Joint Parliamentary Committee on L aw Enforcement

(1) Assoon as practicable after the commencement of the first session of each
Parliament, ajoint committee of members of the Parliament, to be known asthe
Parliamentary Joint Committee on Law Enforcement, is to be appointed
according to the practice of the Parliament with reference to the appointment of
members to serve on joint select committees of both Houses of the Parliament.

(2) The Committeeisto consist of 10 members, namely, 5 members of the Senate
appointed by the Senate, and 5 members of the House of Representatives
appointed by that House.

(3) A member of the Parliament is not eligible for appointment as a member of the
Committeeif heor sheis:

(8 aMiniger; or
(b) the President of the Senate; or
(c) the Speaker of the House of Representatives; or

(d) the Deputy-President and Chair of Committees of the Senate or the Chair
of Committees of the House of Representatives.

(4) A member ceasesto hold office:

(&) when the House of Representatives expires by effluxion of timeor is
dissolved; or

(b) if he or she becomes the holder of an office specified in any of the
paragraphs of subsection (3); or

(c) if he or she ceases to be amember of the House of the Parliament by which
he or she was appointed; or

(d) if he or sheresigns his or her office as provided by subsection (5) or (6).

(5) A member appointed by the Senate may resign his or her office by writing
signed by him or her and delivered to the President of the Senate.

(6) A member appointed by the House of Representatives may resign hisor her
office by writing signed by him or her and delivered to the Speaker of that
House.

(7) Either House of the Parliament may appoint one of its members to fill a vacancy
amongst the members of the Committee appointed by that House.

6 Powersand proceedings of the Committee

All mattersrelating to the powers and proceedings of the Committee are to be
determined by resolution of both Houses of the Parliament.
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Proposed section 5 replicates section 53 of the Australian Crime Commission Act
2002. It sets out the administrative arrangements for establishing the PJC Law
Enforcement and its membership from each Parliament. It also sets out the
requirements for the resignation of a member and for thefilling of avacancy on the
Committee.

The PJC Law Enforcement will consist of 10 members of Parliament, with five
members of the House of Representatives and five members of the Senate. The
members are to be appointed in accordance with the practice of Parliament.

Proposed section 6 replicates section 54 of the Australian Crime Commission Act

2002. It requires all matters relating to the powers and proceedings of the Committee
to be determined by resolution of both Houses of Parliament.
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7 Functions of the Committee

(1) The Committee hasthe following functions:

(a) to monitor and to review the performance by the ACC of its functions;

(b) to report to both Houses of the Parliament, with such comments as it thinks
fit, upon any matter appertaining to the ACC or connected with the
performance of its functions to which, in the opinion of the Committee, the
attention of the Parliament should be directed;

(c) to examine each annual report on the ACC and report to the Parliament on
any matter appearing in, or arising out of, any such annual report;

(d) to monitor and to review the performance by the AFP of its functions;

(e) to report to both Houses of the Parliament, with such comments as it thinks
fit, upon any matter appertaining to the AFP or connected with the
performance of its functions to which, in the opinion of the Committee, the
attention of the Parliament should be directed;

(f) to examine each annual report on the AFP and report to the Parliament on
any matter appearing in, or arising out of, any such annual report;

(g) to examine trends and changes in criminal activities, practices and methods
and report to both Houses of the Parliament any change which the
Committee thinks desirable to the functions, structure, powers and
procedures of the ACC or the AFP;

(h) toinquireinto any question in connection with its duties which is referred
to it by either House of the Parliament, and to report to that House upon
that question.

Note 1: For the functions of the ACC, see section 7A of the Australian Crime Commission Act
20022002.

Note 2: For the functions of the AFP, see section 8 of the Australian Federal Police Act 1979.

(2) Thefunctions of the Committee do not include:

(a) undertaking an intelligence operation or investigating a matter relating to a
relevant criminal activity; or

(b) reconsidering the findings of the ACC inrelation to a particular ACC
operation/investigation (including an ACC operation/investigation that has
been concluded); or

(c) reviewing sensitive operational information or operational methods
available to the ACC or the AFP; or

(d) reviewing particular operations or investigations that have been, are being
or are proposed to be undertaken by the ACC or the AFP; or

(e) reviewing information provided by, or by an agency of, aforeign
government where that government does not consent to the disclosure of
the information; or

(f) conducting inquiriesinto individual complaints about the activities of the
ACC or the AFP.

(3) To avoid doubt, the Committee may examine, and report to both Houses of the
Parliament on, information given to it under section "8 or 9.
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Proposed section 7 sets out the functions of the PJC Law Enforcement, which cover
three aress:

» monitoring and reporting to Parliament on the performance by the ACC of its
functions;

* monitoring and reporting to Parliament on the performance by the AFP of its
functions; and

» examining changes and trends in criminal activities, practices and methods and
reporting on any desirable changes to the functions, structure, powers and
procedures of the ACC or the AFP.

These functions are similar to the functions of the current PJC-ACC, but include
review of the AFP in addition to the ACC.

Proposed subsection 7(2) clarifies that the PJC Law Enforcement’s functions do not
extend to the review of certain sensitive operational matters. Asisthe case with the
PJC-ACC, the PJC Law Enforcement is not to review or reconsider the findings of
any ACC or AFP operational and investigation activities. Thisincludes reviewing
sensitive operationa information or operational methods available to the ACC or
AFP. Thisis consistent with the nature of the Committee's functions being about the
broad operation and effectiveness of the ACC and AFP, rather than considering
particular operations or responding to individual complaints or concerns. Individua
operations and investigations are subject to oversight through the process of
ministerial responsibility. Similarly, the investigation of individual complaints about
the AFP and ACC can be dedlt with by complaints handling bodies such the
Commonwealth Ombudsman, the AFP' s Professional Standards Operations
Monitoring Centre and the Law Enforcement Integrity Commissioner.

Proposed subsection 7(3) provides that the Committee may examine, and report to
both Houses of Parliament, on information provided to the Committee in accordance
with the disclosure provisions of the Bill (proposed sections 8 and 9). This enables
the Committee to make its report public and examine individuals on the content of the
disclosed information.
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8 Disclosureto Committee by CEO of the ACC

(1) Subject to subsection (2), the CEO of the ACC:
(8 must comply with arequest by the Committee to give the Committee
information in relation to an ACC operation/investigation (including an
ACC operation/investigation that has been concluded); and
(b) must when requested by the Committee, and may at such other times asthe

CEO thinks appropriate, inform the Committee concerning the general
performance of the ACC'’ s functions.

(2) The CEO of the ACC may decide not to comply with the request if the CEO is
satisfied that:
(8 theinformation is sensitive information; and

(b) the publicinterest that would be served by giving the information to the
Committee is outweighed by the prejudicial consequences that might result
from giving the information to the Committee.

(3) If the CEO of the ACC does not give information to the Committee because of

subsection (2), the Committee may refer the request to the Minister responsible
for the ACC.

(4) If the Committee refers the request to the Minister responsible for the ACC, the
Minister responsible for the ACC:

(8 must determine in writing whether:
(i) theinformation is sensitive information; and

(i) if itis, whether the public interest that would be served by giving the
information to the Committee is outweighed by the prejudicial
consequences that might result from giving the information to the
Committee; and

(b) must provide copies of that determination to the CEO of the ACC and the
Committee.

(5) The Minister responsible for the ACC is not required to disclose his or her
reasons for making a determination under subsection (4).

(6) A determination made by the Minister responsible for the ACC under
subsection (4) is not alegidative instrument.

9 Disclosureto Committee by Commissioner of the AFP

(1) Subject to subsection (2), the Commissioner of the AFP:

(8 must comply with areguest by the Committee to give the Committee
information in relation to an investigation that the AFP has conducted or is
conducting; and

(b) must when requested by the Committee, and may at such other times asthe
Commissioner thinks appropriate, inform the Committee concerning the
general performance of the AFP' s functions.

(2) The Commissioner of the AFP may decide not to comply with the request if the
Commissioner is satisfied that:

(8 theinformation is sensitive information; and

(b) the public interest that would be served by giving the information to the
Committee is outweighed by the prejudicial consequences that might result
from giving the information to the Committee.
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Proposed sections 8 and 9 create a clear obligation for the CEO of the ACC and the
Commissioner of the AFP to comply with requests by the PJC Law Enforcement to
provide information about the performance of their respective agency’s functions.
These provisions are not intended to limit the powers of the Committee to request or
require information relevant to its functions in accordance with any proceedings
determined by both Houses of Parliament pursuant to proposed section 6. Therefore,
it would be open for the PJC Law Enforcement to request other persons to provide
information or attend hearings.

Under proposed subsection 8(2) and proposed subsection 9(2), the CEO of the ACC
or the Commissioner of the AFP may decide not to comply with arequest to provide
the Committee with particular information if he or sheis satisfied that the information
requested is sensitive information (defined in section 3) and the prejudicia
consequences outweigh the public interest served by providing the information to the
Committee.

If the CEO of the ACC or Commissioner of the AFP decides not to provide
information to the Committee in accordance with these provisions, the Committee
may refer the request to the relevant responsible Minister, who must determinein
writing whether the information is sensitive information and whether the public
interest in providing that information to the Committee is outweighed by the
prejudicial consequences. Asthe Minister’'s reasons for making a determination may
themselves be sensitive and could have prejudicial consequences, the Minister is not
required to disclose his or her reasons. However, where no prejudicial consequences
arelikely, the Minister would not be prevented from providing his or her reasons to
the Committee.

It isintended that these provisions should be relied upon only in exceptional
circumstances. Other options such as providing the information in a private hearing
or on condition that sensitive information not be included in the Committee’ s public
reports would be open to the Committee in accordance with the powers and
proceedings of the Committee as determined in accordance with proposed section 6.
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(3) If the Commissioner of the AFP does not give information to the Committee
because of subsection (2), the Committee may refer the request to the Minister
responsible for the AFP.

(4) If the Committee refers the request to the Minister responsible for the AFP, the
Minister responsible for the AFP:
(&) must determinein writing whether:
(i) theinformation is sensitive information; and
(it) if itis, whether the public interest that would be served by giving the
information to the Committee is outweighed by the prejudicial
consequences that might result from giving the information to the
Committee; and
(b) must provide copies of that determination to the Commissioner of the AFP
and the Committee.

(5) The Minister responsible for the AFP is not required to disclose his or her
reasons for making a determination under subsection (4).

(6) A determination made by the Minister responsible for the AFP under
subsection (4) is not alegidative instrument.
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10 Ombudsman to brief Committee about controlled operations

(1) Atleast oncein each caendar year the Ombudsman must provide a briefing to
the Committee about the involvement of the ACC and the AFP in controlled

operations under Part IAB of the Crimes Act 1914 during the preceding 12
months.

(2) For the purposes of receiving a briefing from the Ombudsman under
subsection (1), the Committee must meet in private.

11 Regulations

The Governor-General may make regul ations prescribing matters:
(8 required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or giving effect to
thisAct.
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Proposed section 10 provides that the PJC Law Enforcement must meet in private at
least once a year to receive a briefing from the Commonwealth Ombudsman about the
involvement of the ACC and AFP in controlled operations. Controlled operations are
law enforcement operations that are carried out for the purpose of obtaining evidence
that may lead to prosecution of a person for a serious offence, and may involve alaw
enforcement officer or other person engaging in conduct that would constitute an
offence if not authorised in accordance with Part IAB of the Crimes Act 1914,

Division 2A of Part IAB of the Crimes Act 1914 gives the Commonwealth
Ombudsman arole in monitoring controlled operations. The Ombudsman is required
to inspect the records of the AFP and the ACC in relation to controlled operations at
least once every 12 months, and may inspect these records at any time to ascertain
whether the agencies have complied with the requirements of the Crimes Act 1914.

The Ombudsman isto brief the PJC Law Enforcement each year on the involvement
of the ACC and AFP in controlled operations in the previous 12 months. This
requirement is consistent with the current requirement in section 55AA of the
Australian Crime Commission Act, which requires the Ombudsman to brief the PJC-
ACC onthe ACC'suse of controlled operations. This Bill will extend the
reguirement to include briefing on the AFP’ s use of controlled operations. A similar
regquirement exists for the Ombudsman to brief the Parliamentary Joint Committee on
the Australian Commission for Law Enforcement Integrity (ACLEI) on ACLEI’ suse
of controlled operations.

Dueto the nature of the briefing, it is necessary for the Committee to meet in private

in order to maintain the confidentiality of persons involved and to ensure the non-
disclosure of operational information.
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Consequential amendments relating to the establishment of the
Parliamentary Joint Committee on Law Enforcement

Administrative Decisions (Judicial Review) Act 1977

Schedule 2—Classes of decisionsthat are not decisionsto which section 13 applies

(dc) decisionsunder subsection 8(4) or 9(4) of the Parliamentary Joint
Committee on Law Enforcement Act 2009;

Anti-Money Laundering and Counter-Terrorism Financing Act 2006

128 When AUSTRAC information can be passed on by an official of a
designated agency

(14) Thefollowing provisions have effect:

(c) theChair-of-the Board the Chief Executive Officer of the Australian
Crime Commission may, in amanner that does not identify, and is not
reasonably capable of being used to identify, a person to whom
AUSTRAC information relates, communicate the information to the
Parllamentary J0| nt Comm|ttee on theAust#aHaanneGemm&seen

29922992 Law Enforcement under subsectlon 8(1) of the
Parliamentary Joint Committee on Law Enforcement Act 2009;

Australian Crime Commission Act 20022002

51 Secrecy

(4) Inthissection:
relevant Act means:
(a) thisAct; or

(b) alaw of a State under which the ACC performs a duty or function,
Or exercises apower, in accordance with section 55A; or

(c) the Law Enforcement Integrity Commissioner Act 2006 or
regulations under that Act; or

(d) the Parliamentary Joint Committee on Law Enforcement Act 2009
or regulations under that Act..
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Consequential amendments relating to the establishment of the
Parliamentary Joint Committee on Law Enforcement

There are anumber of consequential amendments to legislation that are affected by
the proposed new PJC Law Enforcement.

Consequential amendments — Administrative Decisions (Judicial Review) Act

The amendment to Schedule 2 of the Administrative Decisions (Judicial Review) Act
1977 clarifies that the Minister is not required to provide reasons for decision in
relation to a determination under subsections 8(4) or 9(4) of the Parliamentary Joint
Committee on Law Enforcement Act.

Consequential amendments — Anti-Money Laundering and Counter-Terrorism
Financing Act

The proposed amendments to paragraph 128(14)(c) of the Anti-Money Laundering
and Counter-Terrorism Financing Act 2006 substitute the reference in this paragraph
to the ‘Chair of the Board’ of the ACC with the * Chief Executive Officer’ (CEO) for
consistency with provisions in the Parliamentary Joint Committee on Law
Enforcement Bill.

The proposed amendments will also update the reference to subsection 59(6A) of the
Australian Crime Commission Act 20022002 to refer to the equivaent provision in the
Parliamentary Joint Committee on Law Enforcement Act 2009.

Consequential amendments — Australian Crime Commission Act 2002

Proposed new paragraph 51(4)(d) inserts reference to the Parliamentary Joint
Committee on Law Enforcement Act for the purpose of the secrecy provision in
section 51 of the Australian Crime Commission Act 2002. Thiswill ensure that the
secrecy offence will not prevent the CEO, Chair of the ACC, a staff member of the
ACC or an ACC examiner from providing information to the proposed PJC Law
Enforcement.
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These proposed amendments repeal Part [11 of the Australian Crime Commission Act
2002, which currently contains the legislative basis for the PJC-ACC. Asthe
proposed PJC Law Enforcement is to replace the PJC-ACC, Part 111 of the Australian
Crime Commission Act 2002 will no longer be necessary. Many of the provisions
currently in Part I11 of the Australian Crime Commission Act 2002 are reflected in the
Parliamentary Joint Committee on Law Enforcement Bill, with appropriate
modifications and additions to reflect the broader mandate of the

PJC Law Enforcement.
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It isaso proposed to repeal subsections 59(6A)-(6D) of the Australian Crime
Commission Act 2002, as similar provisionsin relation to providing information to the
PJC Law Enforcement are included in the Parliamentary Joint Committee on Law
Enforcement Bill.
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7 Transitional—Committee on the Australian Crime Commission

@

2

©)

(4)

©)

(6)

v

Thisitem applies to the Parliamentary Joint Committee on the Australian Crime
Commission (the Committee) that was in existence under the Australian Crime
Commission Act 20022002 immediately before the commencement of thisitem.

The Committee continues in existence by force of thisitem, after the commencement
of thisitem, as the Parliamentary Joint Committee on Law Enforcement under the
Parliamentary Joint Committee on Law Enforcement Act 2009.

A person who held office as a member of the Committee immediately before the
commencement of thisitemistaken to have been appointed, immediately after that
commencement, as a member of the Parliamentary Joint Committee on Law
Enforcement.

The person who held office as Chair of the Committee immediately before the
commencement of thisitemistaken to have been elected, immediately after that
commencement, as Chair of the Parliamentary Joint Committee on Law Enforcement.

If the Committee was conducting a review immediately before commencement:
(a) the Parliamentary Joint Committee on Law Enforcement may continue the
review after that commencement; and
(b) anything done for the purposes of the review before commencement is
taken to have been done for the purposes of the review as continued in
accordance with thisitem.

Section 10 of the Parliamentary Joint Committee on Law Enforcement Act 2009 does
not apply in relation to the year ending on 31 December 2009 if, in that year, the
Ombudsman has provided to the Committee a briefing under subsection 55AA(1) of
the Australian Crime Commission Act 2002 asin force immediately before the
commencement of thisitem.

For the avoidance of doubt, subitem (6) does not prevent the Ombudsman from
providing a briefing to the Parliamentary Joint Committee on Law Enforcement about
theinvolvement of the Australian Crime Commission or the Australian Federal Police
in controlled operations under Part IAB of the Crimes Act 1914 during the year
ending on 31 December 20009.
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Transitional provisions— Australian Crime Commission Act

Transitiona provisions will provide that the current PJIC-ACC will continuein
existence but be known, after the commencement of thisitem, asthe PJC Law
Enforcement. Members of Parliament who were elected to the Committee before the
commencement of thisitem continue to be members of the new Committee.
Similarly, any reviews being conducted by the PJC-ACC may continue to be
conducted by the PJC Law Enforcement.

The transitional provisions also provide that the Ombudsman is not required to give
the Committee a briefing about the AFP or ACC’ s involvement in controlled
operations under Part IAB of the Crimes Act 1914 before 31 December 2009, if the
Ombudsman has aready provided a briefing immediately before the commencement
of theitem. However, this does not preclude the Ombudsman from delivering such a
briefing. Thisisintended to ensure the Ombudsman is not required to duplicate
briefings to the Committee if the Ombudsman has already provided a briefing to the
PJC-ACC on the ACC’sinvolvement in controlled operationsin the current calendar
year. However, there remains flexibility for the Ombudsman and PJC

Law Enforcement to make arrangements for the Ombudsman to provide such a
briefing if this would be appropriate.
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Australian Federal Police Act 1979

60A Secrecy

(2) A person to whom this section applies must not, directly or indirectly:
(a) make arecord of any prescribed information; or
(b) divulge or communicate any prescribed information to any other person;

except for:
(c) the purposes of this Act or the regulations; or

(d) the purposes of the Law Enforcement Integrity Commissioner Act 2006
or regulations under that Act; or

(e) the purposes of the Witness Protection Act 1994 or regulations under
that Act; or

(ea) the purposes of the Parliamentary Joint Committee on Law

Enforcement Act 2009 or regulations under that Act; or

(f) the carrying out, performance or exercise of any of the person’s duties,
functions or powers under Acts or regulations mentioned in paragraphs

(©), {y-and-(e) (d), (e) and (ea).

Penalty: Imprisonment for 2 years.

(3) Inthis section:
personal information has the same meaning as in the Privacy Act 1988.
prescribed information means information obtained by a person to whom
this section applies:
(a) inthe course of carrying out, performing or exercising any of the person’s
duties, functions or powers under:
(i) this Act or the regulations; or

(ii) the Law Enforcement Integrity Commissioner Act 2006 or regulations
under that Act; or

(iii) the Witness Protection Act 1994 or regulations under that Act; or
(iv) the Parliamentary Joint Committee on Law Enforcement Act 2009 or
regulationsunder that Act; or

(b) otherwise in the course of the person’s service, employment or engagement
under Acts or regulations mentioned in paragraph (a).
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Consequential amendments — Australian Federal Police Act 1979

Proposed amendments to section 60A of the Australian Federal Police Act 1979 add a
reference to the Parliamentary Joint Committee on Law Enforcement Act 2009 to
ensure that the secrecy offence will not prevent AFP officers and others to whom the
secrecy offence applies from providing information to the PJC Law Enforcement in
accordance with its functions.
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Appendix 1: Draft National Security
Legislation Amendment Bill 2009

2008-2009

The Parliament of the
Commonwealth of Australia

HOUSE OF REPRESENTATIVES/ THE SENATE

Presented and read a first time

EXPOSURE DRAFT

National Security L egislation
Amendment Bill 2009

No. 2009

(Attorney-General)

A Bill for an Act to amend thelaw relating to
terrorism and national security, and for other
pur poses
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A Bill for an Act to amend thelaw relating to
terrorism and national security, and for other

pur poses

The Parliament of Australia enacts:

1 Short title

This Act may be cited as the National Security Legislation
Amendment Act 20009.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to itsterms.

Commencement infor mation

Column 1

Column 2 Column 3

Provision(s)

Commencement Date/Details

1. Sections1to3

The day on which this Act receives the

and anything in Royal Assent.

this Act not

elsewhere covered

by thistable

2. Schedule 1, The day after this Act receives the Royal
Part 1 Assent.

3. Schedule 1, The 28th day after the day on which this Act
Part 2 receives the Royal Assent.

4. Schedules2to  The day after this Act receives the Royal

7 Assent.

5. Schedule 8, The 28th day after the day on which this Act
items 1 to 95 receives the Royal Assent.

6. Schedule 8, A single day to be fixed by Proclamation.
item 96

However, if any of the provision(s) do not
commence within the period of 6 months
beginning on the day on which this Act
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Commencement infor mation

Column 1

Column 2

Column 3

Provision(s)

Commencement

Date/Details

receives the Royal Assent, they commence
on the first day after the end of that period.

7. Schedule 8,
items 97 and 98

8. Schedule 8,
item 99

The 28th day after the day on which this Act
receives the Royal Assent.

At the same time as the provision(s) covered
by table item 6.

9. Schedule 8,
items 100 and 101

The 28th day after the day on which this Act
receives the Royal Assent.

10. Schedule 9

The later of:

(a) the day after this Act receives the Royal
Assent; and

(b) the commencement of the Parliamentary
Joint Committee on Law Enforcement
Act 2009.

However, the provision(s) do not commence
at al if the event mentioned in paragraph (b)
does not occur.

Note:

This table relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisionsinserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule

concerned, and any other itemin a Schedule to this Act has effect
according to its terms.
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Schedule 1—Treason and urging violence

Part 1—Amendments commencing day after Royal
Assent

CrimesAct 1914

1 Subparagraph 24F(2)(b)(ii)
Omit “paragraph 80.1(1)(e)”, subgtitute “ paragraph 80.1AA(1)(b)".

2 Part llA (heading)
Repeal the heading, substitute:

Part || A—Protection of public and other services

3 Sections 30A to 30H and 30R
Repeal the sections.

Criminal Code Act 1995

4 Part 5.1 of the Criminal Code (heading)
Repeal the heading, substitute:

Part 5.1—Treason and urging violence

5 Division 80 of the Criminal Code (heading)
Repeal the heading, substitute:

Divison 80—Treason and urging violence

6 Before section 80.1A of the Criminal Code
Insert:

Subdivision A—Preliminary

7 Before section 80.1 of the Criminal Code
Insert:
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Subdivision B—Treason

8 Subsection 80.1(1) of the Criminal Code
Omit “, called treason,”.

9 Paragraphs 80.1(e) and (f) of the Criminal Code
Repeal the paragraphs.

10 Paragraph 80.1(1)(h) of the Criminal Code
After “preceding paragraph”, insert “, or in section 80.1AA,”.

11 Subsection 80.1(1A) of the Criminal Code
Repeal the subsection.

12 Paragraph 80.1(1B)(a) of the Criminal Code
Omit “paragraph (1)(e) or (f)”, substitute “ section 80.1AA”.

13 Subsection 80.1(5) of the Criminal Code

Oomit “, (e), (f) or (g)”, substitute “or (g), or in section 80.1AA,”".

14 At the end of subsection 80.1(5) of the Criminal Code

Add:

Note: Thereis adefencein section 80.3 for acts done in good faith.

15 After section 80.1 of the Criminal Code
Insert:

80.1AA Treason—materially assisting enemies etc.

Assisting enemies at war with the Commonwealth

(1) A person commits an offenceif:

(a) the Commonwealth isat war with an enemy (whether or not
the existence of a state of war has been declared); and

(b) the enemy is specified, by Proclamation made for the purpose
of this paragraph, to be an enemy at war with the
Commonwealth; and

(c) the person engagesin conduct; and

(d) the person intends that the conduct will materially assist the
enemy to engage in war with the Commonwealth; and
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(e) the conduct assists the enemy to engage in war with the
Commonwealth; and
(f) when the person engages in the conduct, the person:
(i) isan Australian citizen; or
(i) isaresident of Australia; or
(iii) hasvoluntarily put himself or herself under the
protection of the Commonwealth; or

(iv) isabody corporate incorporated by or under alaw of
the Commonwealth or of a State or Territory.

Penalty: Imprisonment for life.

(2) Despite subsection 12(2) of the Legidative Instruments Act 2003, a
Proclamation made for the purpose of paragraph (1)(b) of this
section may be expressed to take effect from a day:

(a) beforethe day on which the Proclamation is registered under
the Legidative Instruments Act 2003; but
(b) not before the day on which the Proclamation is made.

(3) Thefault element for paragraph (1)(f) isintention.
Note: For intention, see subsection 5.2(2).

Assisting countries etc. engaged in armed hostilities against the
ADF

(4) A person commits an offence if:
(a) acountry or organisation is engaged in armed hostilities
against the Australian Defence Force; and
(b) the person engages in conduct; and
(c) the person intends that the conduct will materially assist the
country or organisation to engage in armed hostilities against
the Australian Defence Force; and
(d) the conduct assists the country or organisation to engage in
armed hostilities against the Australian Defence Force; and
(e) when the person engages in the conduct, the person:
(i) isan Australian citizen; or
(ii) isaresident of Australia; or
(iii) hasvoluntarily put himself or herself under the
protection of the Commonwealth; or

(iv) isabody corporate incorporated by or under alaw of
the Commonwealth or of a State or Territory.
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Penalty: Imprisonment for life.
(5) Thefault element for paragraph (4)(e) isintention.

Note: For intention, see subsection 5.2(2).

Humanitarian aid

(6) Subsections (1) and (4) do not apply to engagement in conduct by
way of, or for the purposes of, the provision of aid of a
humanitarian nature.

Note 1: A defendant bears an evidentia burden in relation to the matter in
subsection (6). See subsection 13.3(3).

Note2:  Thereisadefencein section 80.3 for acts done in good faith.

16 Saving—Proclamations

A Proclamation in force for the purposes of paragraph 80.1(1)(€) of the
Criminal Code just before the commencement of this item has effect,
from that commencement, asif it had been made for the purposes of
paragraph 80.1AA(1)(b) of that Code, asinserted by this Schedule.

17 Before section 80.2 of the Criminal Code
Insert:

Subdivision C—Urging violence

18 Subsection 80.2(1)
Repeal the subsection, substitute:

Urging the overthrow of the Constitution or Government by force
or violence

(1) A person commits an offenceif:
(a) the person intentionally urges ancther person to overthrow by
force or violence:
(i) the Constitution; or

(i) the Government of the Commonwealth, of a State or of
aTerritory; or

(iii) thelawful authority of the Government of the
Commonwealth; and

(b) thefirst person does so intending that force or violence will
occur.
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Penalty: Imprisonment for 7 years.
Note: For intention, see section 5.2.
Note:  The heading to section 80.2 of the Criminal Code is replaced by the heading “Urging
violence against the Constitution etc.”.
19 Subsection 80.2(2) of the Criminal Code
Omit “first-mentioned”, substitute “first”.

20 Subsection 80.2(3) of the Criminal Code
Repeal the subsection, substitute:

Urging interference in Parliamentary elections or constitutional
referenda by force or violence

(3) A person commits an offence if:

(a) the person intentionally urges another person to interfere, by
force or violence, with lawful processesfor:

(i) an election of amember or members of a House of the
Parliament; or
(if) areferendum; and
(b) thefirst person does so intending that force or violence will
occur.

Penalty: Imprisonment for 7 years.

Note: For intention, see section 5.2.

21 Subsection 80.2(4) of the Criminal Code

Omit “that the first-mentioned”, substitute “, or areferendum, that the
first”.

22 At the end of subsection 80.2(6) of the Criminal Code
Add:
Note: Thereis adefencein section 80.3 for acts done in good faith.

23 Subsections 80.2(7) to (9) of the Criminal Code
Repeal the subsections.

24 Before section 80.3 of the Criminal Code
Insert:
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Subdivision D—Common provisions

25 Subsection 80.3(1) of the Criminal Code
Omit “ Sections 80.1 and 80.2”, substitute “ Subdivisions B and C”.

26 Subparagraph 80.3(2)(b)(ii) of the Criminal Code
Omit “paragraph 80.1(1)(e)”, subgtitute “ paragraph 80.1AA(1)(b)".

27 At the end of section 80.3 of the Criminal Code
Add:

(3) Without limiting subsection (2), in considering a defence under
subsection (1) in respect of an offence against Subdivision C, the
Court may have regard to any relevant matter, including whether
the acts were done:

(a) in the development, performance, exhibition or distribution
of an artistic work; or

(b) inthe course of any statement, publication, discussion or
debate made or held for any genuine academic, artistic or
scientific purpose or any other genuine purpose in the public
interest; or

(c) inthe dissemination of news or current affairs.

28 Application

The reference in subsection 80.3(3) of the Criminal Code, as added by
this Schedule, to an offence against Subdivision C of Division 80 of that
Code includes areference to an offence against section 80.2 of that
Code as in force before the commencement of thisitem.

29 Section 80.5 of the Criminal Code
Repeal the section.

30 Application

The amendment of the Criminal Code made by item 29 of this Schedule
appliesin relation to offences committed after the commencement of
thisitem.

31 Dictionary in the Criminal Code
Insert:
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referendum has the same meaning asin the Referendum
(Machinery Provisions) Act 1984.

32 Dictionary in the Criminal Code
Insert:

treason means an offence against subsection 80.1(1) or
section 80.1AA.
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Part 2—Amendments commencing 28 days after
Royal Assent

Criminal Code Act 1995

33 Subsection 80.2(5) of the Criminal Code
Repeal the subsection.

34 Subsection 80.2(6) of the Criminal Code
Repeal the subsection (not including the note).

35 At the end of Subdivision C of Division 80 of the Criminal
Code

Add:

80.2A Urging violence against groups
Offences

(1) A person commits an offence if:

(a) the person intentionally urges another person, or agroup, to
use force or violence against a group (the targeted group);
and

(b) thefirst person does so intending that force or violence will
occur; and

(c) thetargeted group is distinguished by race, religion,
nationality, national origin or political opinion; and

(d) the use of the force or violence would threaten the peace,
order and good government of the Commonwealth.

Penalty: Imprisonment for 7 years.

Note: For intention, see section 5.2.

(2) A person commits an offence if:

(a) the person intentionally urges ancther person, or agroup, to
use force or violence against a group (the targeted group);
and

(b) thefirst person does so intending that force or violence will
occur; and
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(c) thetargeted group is distinguished by race, religion,
nationality, national origin or political opinion.

Penalty: Imprisonment for 5 years.

Note: For intention, see section 5.2.

(3) Thefault element for paragraphs (1)(c) and (2)(c) is recklessness.
Note: For recklessness, see section 5.4.

Alternative verdict

(4) Subsection (5) appliesif, in aprosecution for an offence (the
prosecuted offence) against subsection (1), thetrier of fact:

(a) isnot satisfied that the defendant is guilty of the offence; but

(b) issatisfied beyond reasonable doubt that the defendant is
guilty of an offence (the alternative offence) against
subsection (2).

(5) Thetrier of fact may find the defendant not guilty of the prosecuted
offence but guilty of the aternative offence, so long asthe
defendant has been accorded procedural fairnessin relation to that
finding of guilt.

Note: Thereisadefencein section 80.3 for acts done in good faith.

80.2B Urging violence against members of groups

Offences

(1) A person commits an offence if:

(a) the person intentionally urges another person, or a group, to
use force or violence against a person (the targeted person);
and

(b) thefirst person does so intending that force or violence will
occur; and

(c) thefirst person does so by reason of hisor her belief that the
targeted person is a member of a group (the targeted group);
and

(d) thetargeted group is distinguished by race, religion,
nationality, nationa origin or political opinion; and

(e) theuse of the force or violence would threaten the peace,
order and good government of the Commonwealth.

Penalty: Imprisonment for 7 years.
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Note: For intention, see section 5.2.

(2) A person commits an offence if:

(a) the person intentionally urges another person, or a group, to
use force or violence against a person (the targeted person);
and

(b) thefirst person does so intending that force or violence will
occur; and

(c) thefirst person does so by reason of hisor her belief that the
targeted person is a member of a group (the targeted group);
and

(d) thetargeted group is distinguished by race, religion,
nationality, nationa origin or political opinion.

Penalty: Imprisonment for 5 years.
Note: For intention, see section 5.2.

(3) For the purposes of paragraphs (1)(c) and (2)(c), it isimmaterial
whether the targeted person actually is a member of the targeted
group.

(4) Thefault element for paragraphs (1)(d) and (2)(d) is recklessness.
Note: For recklessness, see section 5.4.

Alternative verdict

(5) Subsection (6) appliesif, in a prosecution for an offence (the
prosecuted offence) against subsection (1), the trier of fact:
(a) isnot satisfied that the defendant is guilty of the offence; but
(b) issatisfied beyond reasonable doubt that the defendant is
guilty of an offence (the alternative offence) against
subsection (2).

(6) Thetrier of fact may find the defendant not guilty of the prosecuted
offence but guilty of the aternative offence, so long asthe
defendant has been accorded procedural fairnessin relation to that
finding of guilt.

Note: Thereis adefencein section 80.3 for acts done in good faith.
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Schedule 2—Terrorism
Part 1—Terrorism

Classification (Publications, Films and Computer Games)
Act 1995

1 Paragraph 9A(2)(c)
Before “risk”, insert “ substantial”.

Criminal Code Act 1995

2 Subsection 100.1(1) of the Criminal Code (before
subparagraph (c)(ii) of the definition of terrorist act)
Insert:
(ia) coercing, or influencing by intimidation, the United
Nations, abody of the United Nations or a specialised
agency of the United Nations; or

3 Paragraph 100.1(2)(a) of the Criminal Code
After “causes’, insert “, or islikely to cause,”.

4 Paragraph 100.1(2)(a) of the Criminal Code
Omit “that is physical harm”.

5 Paragraph 100.1(2)(b) of the Criminal Code
After “causes’, insert “, or islikely to cause,”.

6 Paragraph 100.1(2)(c) of the Criminal Code
After “causes’, insert “, or islikely to cause,”.

7 Paragraph 100.1(2)(d) of the Criminal Code
After “endangers’, insert “, or islikely to endanger,”.

8 Paragraph 100.1(2)(e) of the Criminal Code
After “creates’, insert “, or islikely to create,”.

9 At the end of subsection 100.1(2) of the Criminal Code
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Add:
;or (g) islikely to serioudy interfere with, seriously disrupt or
destroy an electronic system including, but not limited to, an
electronic system mentioned in a subparagraph of

paragraph (f).

10 Subparagraph 100.1(3)(b)(i) of the Criminal Code
Omit “that is physical harm”.

11 At the end of Division 101 of the Criminal Code
Add:

101.7 Terrorism hoaxes

A person commits an offenceif:
(a) the person engagesin conduct; and

(b) the person does so with the intention of inducing afase
belief that aterrorist act has occurred, is occurring or islikely
to occur.

Penalty: Imprisonment for 10 years.

12 Paragraph 102.1(1A)(c) of the Criminal Code
Before “risk”, insert “ substantial”.

13 Subsection 102.1(3) of the Criminal Code
Omit “second anniversary”, substitute “third anniversary”.

14 Transitional—existing regulations specifying

organisations

The amendment of subsection 102.1(3) of the Criminal Code made by

this Schedule:

(a) appliesto any regulation for the purposes of paragraph (b) of

the definition of terrorist organisation in section 102.1 of the
Criminal Code that was in forceimmediately before the
commencement of thisitem; and

(b) does not apply to such aregulation that had ceased to have
effect before that commencement.

15 Subsection 102.1A(1) of the Criminal Code
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Omit “Committee on ASIO, ASIS and DSD”, substitute “ Committee on
Intelligence and Security”.

Note:  The heading to section 102.1A of the Criminal Code is altered by omitting “Committee
on ASIO, ASISand DSD” and substituting “Committee on I ntelligence and
Security”.

16 Subsection 102.1A(2) of the Criminal Code
Repeal the subsection.

17 Paragraph 102.7(1)(a) of the Criminal Code
Repeal the paragraph, substitute:
(a) the person provides to an organisation resources or material
support; and
(aa) the person does so with the intention of helping the
organisation engage in an activity described in paragraph (a)
of the definition of terrorist organisation in this Division;
and

Note:  The heading to section 102.7 of the Criminal Code s altered by inserting “resour ces or
material” after “Providing”.

18 Paragraph 102.7(2)(a) of the Criminal Code
Repeal the paragraph, substitute:
(a) the person provides to an organisation resources or material
support; and
(ad) the person does so with the intention of helping the
organisation engage in an activity described in paragraph (a)
of the definition of terrorist organisation in this Division;
and
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Part 2—Declared aid organisations and declared
regional aid organisations

Criminal Code Act 1995

19 Subsection 102.1(1) of the Criminal Code
Insert:

declared aid organisation means an organisation declared by the
Minister to be a declared aid organisation under paragraph
102.8A(1)(a).

20 Subsection 102.1(1) of the Criminal Code
Insert:

declared regional aid organisation means an organisation declared
by the Minister to be a declared regional aid organisation under
paragraph 102.8A(1)(b).

21 At the end of section 102.5 of the Criminal Code
Add:

(5) Subsections (1) and (2) do not apply if the training was provided
by:
(a) an organisation that, at the time the training was provided,
was a declared aid organisation; or

(b) an organisation that, at the time the training was provided,
was a declared regional aid organisation in respect of the
geographical areain which the training was provided.

Note: A defendant bears an evidentia burden in relation to the mattersin
subsection (5) (see subsection 13.3(3)).

22 After Subdivision B of Division 102 of Part 5.3 of the
Criminal Code

Insert:
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Subdivision BA—Declared aid or ganisations and declared
regional aid organisations

102.8A Declared aid organisations and declared regional aid
organisations

(1) TheMinister may declare, in writing, that:
(a) anorganisation isadeclared aid organisation; or
(b) anorganisationisadeclared regional aid organisation in
respect of one or more particular geographical areas.

(2) The Minister must not make a declaration under subsection (1) in
relation to an organisation unless the Minister is satisfied on
reasonable grounds that:

(a) theorganisationis, or will be, providing aid of a
humanitarian nature to a community; and

(b) any benefit to the community from providing the aid
outweighs, or will outweigh, any benefit that could be
received, directly or indirectly, by aterrorist organisation.

(3) A declaration under subsection (1) in relation to an organisation
may be made:

(a) on written application by the organisation; or
(b) onthe Minister’sown initiative.

(4) If an application for adeclaration is made and the Minister does
not make the declaration, the Minister must refuse to make the
declaration.

(5) A declaration made under subsection (1) remainsin force for the
shorter of the following periods, unless earlier revoked:

(a) the period specified in the declaration;
(b) 3years.

(6) The Minister must cause anotice of a declaration made under
subsection (1) to be published in the Gazette.

(7) A declaration made under subsection (1) is not alegidative
instrument.
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102.8B Revocation of declaration

(1) The Minister may, in writing, revoke a declaration in relation to an
organisation if the Minister is no longer satisfied of the mattersin
paragraphs 102.8A(2)(a) and (b) in relation to the organisation.

(2) If the Minister revokes a declaration under subsection (1), the
Minister must cause a notice of the revocation to be published in
the Gazette.
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Part 3—Miscellaneous

Criminal Code Act 1995

23 At the end of section 100.5 of the Criminal Code
Add:

(3) Despite subsections (1) and (2), sections 22A, 22B and 22C of the
Acts Interpretation Act 1901 apply to this Part.

24 Subsection 102.1(1) of the Criminal Code (paragraph (a) of
the definition of close family member)

Omit “, de facto spouse or same-sex partner”, substitute “or de facto
partner”.

25 Subsection 102.1(1) of the Criminal Code (at the end of the
definition of close family member)

Add:
Note: See also subsection (19).

26 At the end of section 102.1 of the Criminal Code
Add:

(19) For the purposes of this Division, the close family members of a
person are taken to include the following (without limitation):

(a) adefacto partner of the person;

(b) someone who isthe child of the person, or of whom the
person is the child, because of the definition of child in the
Dictionary;

(c) anyone else who would be a member of the person’s family
if someone mentioned in paragraph (a) or (b) istakento bea
close family member of the person.

27 Subsection 105.35(3) of the Criminal Code (paragraph (a)
of the definition of family member)

Omit “, de facto spouse or same-sex partner”, substitute “or de facto
partner”.

28 At the end of section 105.35 of the Criminal Code
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Add:

(4) For the purposes of this section, the family members of a person
are taken to include the following (without limitation):

(a) adefacto partner of the person;

(b) someone who isthe child of the person, or of whom the
person is the child, because of the definition of child in the
Dictionary;

(c) anyone else who would be a member of the person’s family
if someone mentioned in paragraph (a) or (b) istakento bea
family member of the person.

29 Dictionary in the Criminal Code
Insert:
child: without limiting who is a child of a person for the purposes

of this Act, someoneisthe child of aperson if he or sheisachild
of the person within the meaning of the Family Law Act 1975.

30 Dictionary in the Criminal Code
Insert:
parent: without limiting who is a parent of a person for the
purposes of this Act, someone is the parent of a person if the

person is his or her child because of the definition of child in this
Dictionary.

31 Dictionary in the Criminal Code
Insert:
step-child: without limiting who is a step-child of a person for the
purposes of this Act, someone who is a child of ade facto partner
of the person is the step-child of the person, if he or she would be

the person’ s step-child except that the person is not legally married
to the partner.

32 Dictionary in the Criminal Code
Insert:

step-parent: without limiting who is a step-parent of a person for
the purposes of this Act, someone who is a de facto partner of a
parent of the person isthe step-parent of the person, if he or she
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would be the person’ s step-parent except that he or sheis not
legally married to the person’ s parent.
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Schedule 3—lInvestigation of Commonwealth
offences

CrimesAct 1914

1 Subsection 23B(1) (definition of arrested)
Repeal the definition, substitute:

arrested: aperson is arrested if:
(a) the personisarrested for a Commonwealth offence; and

(b) the person’sarrest has not ceased under subsection (3) or (4);
and

(c) the person has not been rel eased.

2 Subsection 23B(1)
Insert:

authorising officer, in relation to an investigating official, means:

(a) if theinvestigating official isamember or specia member of
the Australian Federal Police—a person for the time being
holding office or acting as:

(i) the Commissioner; or
(ii) aDeputy Commissioner; or
(iif) amember or special member of the Australian Federal
Police who is of the rank of superintendent or higher; or

(b) if theinvestigating official is a member of the police force of
a State or Territory—a person for the time being holding
office or acting as:

(i) the Commissioner or the person holding equivalent
rank; or

(ii) an Assistant Commissioner or a person holding
equivalent rank; or

(iii) asuperintendent or a person holding equivalent rank;
of the police force of that State or Territory.

3 Subsection 23B(1) (definition of investigation period)
Omit “or 23CA”, substitute “or @23DB".
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4 Subsection 23B(1)
Insert:

judicial officer, in relation to a person who is arrested, means:
() amagistrate; or
(b) ajustice of the peace; or
(c) aperson authorised to grant bail under the law of the State or
Territory in which the person was arrested.

5 Subsection 23B(1)
Insert:
serious Commonwealth offence means a Commonwealth offence

that is punishable by imprisonment for a period exceeding 12
months.

6 Subsection 23B(1) (definition of under arrest)
Repeal the definition, substitute:

under arrest: aperson isunder arrest if:
(a) the person isarrested for a Commonwealth offence; and

(b) the person’sarrest has not ceased under subsection (3) or (4);
and

(c) the person has not been released.

7 Subsection 23B(3)
Omit all the words after “in respect of that offence by”, subgtitute:

ajudicial officer otherwise than under any of the following
provisions of the Service and Execution of Process Act 1992:

(@) paragraph 83(3)(b), (4)(b), (8)(a) or (8)(b);
(b) subsection 83(12);

(c) paragraph 83(14)(a);
(d) subparagraph 84(4)(a)(ii) or (6)(a)(i).

8 Before section 23C
Insert:
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Subdivision A—Non-terrorism offences

Note:  The heading to section 23C isreplaced by the heading “Period of investigation if
arrested for a non-terrorism offence’.

9 At the end of subsection 23C(1)
Add:

Note: A person would not be arrested for a Commonwealth offence if, for
example, the person has been released under subsection 3W(2)—see
the definition of arrested in subsection 23B(1).

10 Subsections 23C(2) and (3)
Repeal the subsections, substitute:
(2) The person may be detained for the purpose of investigating either
or both of the following:

() whether the person committed the offence;

(b) whether the person committed another Commonwealth
offence that an investigating official reasonably suspects
[reasonably believes] that the person has committed.

(2A) Subsection (2) ceasesto apply at the end of the investigation
period, but that cessation does not affect any other power to detain
the person in relation to the arrest.

(3) If the person is not released within the investigation period, the
person must be brought before ajudicial officer within the
investigation period or, if it is not practicable to do so within the
investigation period, as soon as practicable after the end of the
investigation period.

11 Subsection 23C(4)
Omit “section 23D”, substitute “section @23DA”".

12 Paragraph 23C(6)(b)
Omit “section 23CA”", substitute “ section @23DB”.

13 Subsection 23C(7)
Repeal the subsection, substitute:
(7) Inascertaining any period of time for the purposes of

subsection (4) or (6), disregard any reasonable time during which
the questioning of the person is suspended or delayed:

375



Appendix 1
Draft National Security Legislation Amendment Bill 2009

(a) to alow the person to be conveyed from the place at which
the person is arrested to the nearest premises at which the
investigating officia has accessto facilities for complying
with this Part; or

(b) to dlow the person, or someone else on the person’ s behalf,
to communicate with alegal practitioner, friend, relative,
parent, guardian, interpreter or other person as provided by
this Part; or

(c) toalow such alegal practitioner, friend, relative, parent,
guardian, interpreter or other person to arrive at the place
where the questioning is to take place; or

(d) to alow the person to receive medical attention; or

(e) because of the person’sintoxication; or

(f) toalow for an identification parade to be arranged and
conducted; or

(g) to dlow the making of an application under section 3ZQB or
the carrying out of a prescribed procedure within the meaning
of Division 4A of Part IAA; or

(h) in connection with the making and disposing of an
application under section @23D, 23WU or 23XB; or

(i) toalow aconstable to inform the person of matters specified
in section 23WJ; or
() toallow the person to rest or recuperate; or
(k) to dlow aforensic procedure to be carried out on the person
by order of a magistrate under Division 5 of Part ID; or

(1) where section 23XGD applies and that time isto be
disregarded in working out a period of time for the purposes
of that section.

(7A) Toavoid doubt:

(a) atimethat isdisregarded under subsection (7) may be
covered by the application of more than one paragraph of that
subsection; and

(b) subsection (7) does not prevent the person being questioned
during atime covered by a paragraph of subsection (7), but if
the person is questioned during such atime, the timeis not to
be disregarded.

Note:  The following heading to subsection 23C(8) isinserted “Evidentiary provision”.

14 Subsection 23C(9)
Repeal the subsection.
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15 Sections 23CA to 23E
Repeal the sections, substitute:

@23D Application may be made for extension of investigation
period

(1) If apersonisunder arrest for a serious Commonwealth offence
(other than aterrorism offence), an investigating official may, at or
before the end of the investigation period, apply, in writing, to a
magistrate for an extension of the investigation period.

(2) Subject to subsection (3), the application must include statements
of al of the following:

(a) whether it appearsto the investigating official that the person
isunder 18;

(b) whether it appears to the investigating official that the person
isan Aboriginal person or a Torres Strait Islander;

(c) the outcome of any previous application under this section in
relation to the person and the investigation period,;

(d) the period (if any) by which theinvestigation period has been
reduced under subsection 23C(6);

(e) thetotal amount of time (if any) that has been disregarded
under subsection 23C(7) in ascertaining the investigation
period under subsection 23C(4);

(f) the maximum amount of time by which the investigation
period could be extended;

(g) thereasonswhy the investigating officia believesthe
investigation period should be extended;

(h) the period by which the investigating officia believesthe
investigation period should be extended.

(3) Subsection (2) does not require any information to be included in
the application if disclosure of that information islikely:

(a) to prejudice nationa security (within the meaning of the
National Security Information (Criminal and Civil
Proceedings) Act 2004); or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing operations by law enforcement
agencies or intelligence agencies; or

(d) to put at risk the safety of the community, law enforcement
officers or intelligence officers.
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(4) Beforethe application is considered by the magistrate, the
investigating official must:
(a) provide acopy of the application to the person, or to his or
her legal representative; and
(b) inform the person that he or she, or his or her legal
representative, may make representations to the magistrate
about the application.

(5) If the application contains any information of akind mentioned in
subsection (3), the investigating official may remove it from the
copy of the application that is provided to the person or to hisor
her legal representative.

(6) The person, or hisor her legal representative, may make
representations to the magistrate about the application.

@23DA Magistrate may extend investigation period

(1) Thissection appliesif:
(a) apersonisarrested for a serious Commonwealth offence
(other than aterrorism offence); and
(b) an application has been made under subsection @23D(1) to a
magistrate in respect of the person.

Extension of investigation period

(2) Subject to subsection (3), the magistrate may extend the
investigation period, by signed written instrument, if satisfied that:
(a) the offenceis a serious Commonwealth offence (other than a
terrorism offence); and
(b) further detention of the person is necessary to preserve or
obtain evidence or to complete the investigation into the
offence or into another serious Commonwealth offence; and

(c) theinvestigation into the offence is being conducted properly
and without delay; and

(d) the person, or hisor her legal representative, has been given
the opportunity to make representations about the
application.

(3) Subject to subsection (4), the instrument must set out:
(a) the day and time when the extension was granted; and
(b) thereasonsfor granting the extension; and
(c) theterms of the extension.
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(4) Subsection (3) does not require any information to be included in
the instrument if disclosure of that information islikely:

(a) to prejudice nationa security (within the meaning of the
National Security Information (Criminal and Civil
Proceedings) Act 2004); or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing operations by law enforcement
agencies or intelligence agencies; or

(d) toput at risk the safety of the community, law enforcement
officers or intelligence officers.

(5) The magistrate must:
(a) givetheinvestigating official acopy of the instrument as
soon as practicable after signing it; and
(b) if the instrument was made as aresult of an application made
by telex, fax or other electronic means—inform the
investigating officia of the mattersincluded in the
instrument.

Note: See section @23E.

(6) Theinvestigating official must:

(a) assoon as practicable after receiving a copy of the instrument
under paragraph (5)(a), give the person, or hisor her legal
representative, a copy of it; and

(b) if the instrument was made as aresult of an application made
by telex, fax or other electronic means—inform the person,
or hisor her legal representative, of the mattersincluded in
the instrument as soon as practicable after being informed of
them under paragraph (5)(b).

(7) Theinvestigation period may be extended for a period not
exceeding 8 hours, and must not be extended more than once.

16 At the end of Division 2 of Part IC
Add:

Subdivision B—Terrorism offences

@23DB Period of investigation if arrested for aterrorism offence

(1) If apersonisarrested for aterrorism offence, the following
provisions apply.
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2

©)

(4)

Q)

(6)

v

(8)

Note: A person would not be arrested for a Commonwealth offence if, for
example, the person has been released under subsection 3W(2)—see
the definition of arrested in subsection 23B(1).

The person may be detained for the purpose of investigating either
or both of the following:
() whether the person committed the offence;
(b) whether the person committed another terrorism offence that
an investigating official reasonably suspects [ reasonably
believes] that the person has committed.

Subsection (2) ceases to apply at the end of the investigation
period, but that cessation does not affect any other power to detain
the person in relation to the arrest.

If the person is not released within the investigation period, the
person must be brought before ajudicial officer within the
investigation period or, if it is not practicable to do so within the
investigation period, as soon as practicable after the end of the
investigation period.

For the purposes of this section, but subject to subsections (7) and
(9), the investigation period begins when the person is arrested, and
ends at alater time that is reasonable, having regard to all the
circumstances, but does not extend beyond:

(a) if the person isor appearsto be under 18, an Aboriginal

person or aTorres Strait |slander—2 hours; or

(b) inany other case—4 hours,
after the arrest, unless the period is extended under section
@23DF.

In ascertaining any period of time for the purposes of this section,
regard shall be had to the number and complexity of matters being
investigated.

If the person has been arrested more than once within any period of
48 hours, the investigation period for each arrest other than the first
is reduced by so much of any of the following periods as occurred
within that 48 hours:

(a) any earlier investigation period or periods under this section;
(b) any earlier investigation period or periods under section 23C.

However, in relation to each first arrest, disregard subsection (7)
for any later arrest if:
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(a) thelater arrest isfor a Commonwealth offence:
(i) that was committed after the end of the person’s period
of detention under this Part for the first arrest; or
(i) that arosein different circumstancesto thosein which
any Commonwealth offence to which the first arrest
relates arose, and for which new evidence has been
found since the first arrest; and
(b) the person’s questioning associated with the later arrest does
not relate to:
(i) aCommonwealth offence to which thefirst arrest
relates; or
(i) the circumstances in which such an offence was
committed.

(9) Inascertaining any period of time for the purposes of
subsection (5) or (7), disregard any reasonable time during which
the questioning of the person is suspended or delayed:

(a) to alow the person to be conveyed from the place at which
the person is arrested to the nearest premises at which the
investigating official has accessto facilities for complying
with this Part; or

(b) to dlow the person, or someone else on the person’ s behalf,
to communicate with alegal practitioner, friend, relative,
parent, guardian, interpreter or other person as provided by
this Part; or

(c) toalow such alegal practitioner, friend, relative, parent,
guardian, interpreter or other person to arrive at the place
where the questioning is to take place; or

(d) todlow the person to receive medical attention; or

(e) because of the person’sintoxication; or

(f) toalow for an identification parade to be arranged and
conducted; or

(g) to alow the making of an application under section 3ZQB or
the carrying out of a prescribed procedure within the meaning
of Division 4A of Part IAA; or

(h) in connection with the making and disposing of an
application under section @23DC, @23DE, 23WU or 23XB;
or

(i) toalow aconstable to inform the person of matters specified
in section 23WJ; or
() to alow the person to rest or recuperate; or
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(k) to dlow aforensic procedure to be carried out on the person

by order of a magistrate under Division 5 of Part ID; or
(1) where section 23XGD applies and that time is to be

disregarded in working out a period of time for the purposes
of that section; or

(m) subject to subsection (11), where the time is within a period
specified under section @23DD, so long as the suspension or
delay in the questioning of the person is reasonable.

(10) To avoid doubit:

(a) atimethat isdisregarded under subsection (9) may be
covered by the application of more than one paragraph of that
subsection; and

(b) subsection (9) does not prevent the person being questioned
during atime covered by a paragraph of subsection (9), but if
the person is questioned during such atime, thetimeis not to
be disregarded; and

(c) aperiod specified under section @23DD is not extended by
any time covered by a paragraph of subsection (9).

Limit on time that may be disregarded under paragraph (9)(m)

(11) No morethan 7 days may be disregarded under paragraph (9)(m)
in relation to an arrest. However:

(a) if the person has been arrested more than once within any
period of 48 hours, the 7 day period for each arrest other than
thefirst arrest is reduced by any period or periods specified
under section @23DD inrelation to any earlier arrest; and

(b) subsection (8) applies asif the reference in that subsection to
subsection (7) were areference to this subsection.

Evidentiary provision

(12) In any proceedings, the burden lies on the prosecution to prove
that:
(a) the person was brought before ajudicia officer as soon as
practicable; or
(b) any particular time was covered by a provision of
subsection (9).
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@23DC Timeduring which suspension or delay of questioning may
be disregar ded—application

(1) Thissection appliesif:
(a) apersonisarrested for aterrorism offence; and
(b) aninvestigation is being conducted into whether the person
committed that terrorism offence or another terrorism
offence.

Application for specification of period

(2) Ator beforethe end of the investigation period, an investigating
official (within the meaning of paragraph (&) or (b) of the
definition of that expression) may apply, in writing, to a magistrate
for aperiod to be specified for the purpose of paragraph
@23DB(9)(m).

(3) The application must not be made unless the application is
authorised, in writing, by an authorising officer.

(4) Subject to subsection (5), the application must include statements
of al of the following:

(a) whether it appearsto the investigating official that the person
isunder 18;

(b) whether it appears to the investigating official that the person
isan Aboriginal person or a Torres Strait Islander;

(c) the outcome of any previous application under this section in
relation to:

(i) the person and the arrest; and

(ii) if the person was arrested at any time during the period
of 48 hours before the arrest—the person and the earlier
arrest or arrests;

(d) thetotal amount of time that has been disregarded under
subsection @23DB(9) in ascertaining the investigation
period in relation to:

(i) the person and the arrest; and

(ii) if the person was arrested at any time during the period
of 48 hours before the arrest—the person and the earlier
arrest or arrests;

(e) thereasonswhy theinvestigating official believes the period
should be specified, which may, for example, be or include
one or more of the following:

383



Appendix 1
Draft National Security Legislation Amendment Bill 2009

(i) the need to collate and analyse information relevant to
the investigation from sources other than the
questioning of the person (including, for example,
information obtained from a place outside Australia);

(i) the need to alow authoritiesin or outside Australia
(other than authorities in an organisation of which the
investigating officia is part) timeto collect information
relevant to the investigation on the request of the
investigating official;

(iii) thefact that theinvestigating official has requested the
collection of information relevant to the investigation
from a place outside Australiathat isin atime zone
different from the investigating official’ stime zone;

(iv) thefact that trandation is necessary to allow the
investigating official to seek information from a place
outside Australia and/or be provided with such
information in alanguage that the official can readily
understand;

(f) the period that the investigating official believes should be
specified.
(5) Subsection (4) does not require any information to be included in

the application if disclosure of that information islikely:

(a) to prejudice national security (within the meaning of the
National Security Information (Criminal and Civil
Proceedings) Act 2004); or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing operations by law enforcement
agencies or intelligence agencies; or

(d) to put at risk the safety of the community, law enforcement
officers or intelligence officers.

(6) Beforethe application is considered by the magistrate, the
investigating official must:
(a) provide acopy of the application to the person or to his or
her legal representative; and
(b) inform the person that he or she, or his or her legal
representative, may make representations to the magistrate
about the application.

(7) If the application contains any information of akind mentioned in
subsection (5), the investigating official may remove it from the
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copy of the application that is provided to the person or to hisor
her legal representative.

(8) The person, or hisor her legal representative, may make
representations to the magistrate about the application.

@23DD Timeduring which suspension or delay of questioning may
be disregar ded—time specified by magistrate

(1) Thissection appliesif:
(a) apersonisarrested for aterrorism offence; and

(b) an application has been made under subsection @23DC(2) to
amagistrate in respect of the person.

Specification of period

(2) The magistrate may, by signed instrument, specify a period starting
a the time the instrument is signed, if satisfied that:
(a) itisappropriate to do so, having regard to:
(i) theapplication; and
(i) therepresentations (if any) made by the person, or hisor
her legal representative, about the application; and
(iii) any other relevant matters; and
(b) the offenceisaterrorism offence; and

(c) detention of the person is necessary to preserve or obtain
evidence or to compl ete the investigation into the offence or
into another terrorism offence; and

(d) theinvestigation into the offence is being conducted properly
and without delay; and

(e) the application has been authorised by an authorising officer;
and

(f) the person, or hisor her legal representative, has been given
the opportunity to make representations about the
application.

Instrument specifying period

(3) Subject to subsection (4), the instrument must:

(a) specify the period as a number (which may be less than one)
of hours; and

(b) set out the day and time when it was signed; and
(c) set out the reasons for specifying the period.
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(4) Subsection (3) does not require any information to be included in
the instrument if disclosure of that information islikely:

(a) to prejudice nationa security (within the meaning of the
National Security Information (Criminal and Civil
Proceedings) Act 2004); or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing operations by law enforcement
agencies or intelligence agencies; or

(d) toput at risk the safety of the community, law enforcement
officers or intelligence officers.

(5) The magistrate must:
(a) givetheinvestigating official acopy of the instrument as
soon as practicable after signing it; and
(b) if the instrument was made as aresult of an application made
by telex, fax or other electronic means—inform the
investigating officia of the mattersincluded in the
instrument.

Note: See section @23E.

(6) Theinvestigating official must:

(a) assoon as practicable after receiving a copy of the instrument
under paragraph (5)(a), give the person, or hisor her legal
representative, a copy of it; and

(b) if the instrument was made as aresult of an application made
by telex, fax or other electronic means—inform the person,
or hisor her legal representative, of the mattersincluded in
the instrument as soon as practicable after being informed of
them under paragraph (5)(b).

@23DE Application may be made for extension of investigation
period

(1) If apersonisarrested for aterrorism offence, an investigating
official (within the meaning of paragraph (&) or (b) of the
definition of that expression) may, at or before the end of the
investigation period, apply, in writing, to a magistrate for an
extension of the investigation period.

(2) The application must not be made unless the application is
authorised, in writing, by an authorising officer.
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(3) Subject to subsection (4), the application must include statements
of al of the following:

(a) whether it appearsto the investigating official that the person
isunder 18;

(b) whether it appearsto the investigating official that the person
isan Aboriginal person or aTorres Strait Islander;

(c) the outcome of any previous application under this section in
relation to the person and the investigation period;

(d) the period (if any) by which theinvestigation period has been
reduced under subsection @23DB(7);

(e) thetotal amount of time (if any) that has been disregarded
under subsection @23DB(9) in ascertaining the investigation
period;

(f) the maximum amount of time by which the investigation
period could be extended;

(g) thereasonswhy the investigating official believesthe
investigation period should be extended;

(h) the period by which the investigating officia believesthe
investigation period should be extended.

(4) Subsection (3) does not require any information to be included in
the application if disclosure of that information is likely:

(a) to prejudice national security (within the meaning of the
National Security Information (Criminal and Civil
Proceedings) Act 2004); or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing operations by law enforcement
agencies or intelligence agencies; or

(d) toput at risk the safety of the community, law enforcement
officers or intelligence officers.

(5) Beforethe application is considered by the magistrate, the
investigating official must:
(a) provide acopy of the application to the person or to his or
her legal representative; and
(b) inform the person that he or she, or his or her legal
representative, may make representations to the magistrate
about the application.

(6) If the application contains any information of akind mentioned in
subsection (4), the investigating official may remove it from the
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copy of the application that is provided to the person or to hisor
her legal representative.

(7) Theperson, or hisor her legal representative, may make
representations to the magistrate about the application.

@23DF Magistrate may extend investigation period

(1) Thissection appliesif:
(a) apersonisarrested for aterrorism offence; and

(b) an application has been made under subsection @23DE(1) to
amagistrate in respect of the person.

Extension of investigation period

(2) Subject to subsection (3), the magistrate may extend the
investigation period, by signed written instrument, if satisfied that:
(a) the offenceisaterrorism offence; and
(b) further detention of the person is necessary to preserve or
obtain evidence or to complete the investigation into the
offence or into another terrorism offence; and

(c) theinvestigation into the offenceis being conducted properly
and without delay; and

(d) the application has been authorised by an authorising officer;
and

(e) the person, or hisor her legal representative, has been given
the opportunity to make representations about the
application.

(3) Subject to subsection (4), the instrument must set out:
(a) the day and time when the extension was granted; and
(b) thereasonsfor granting the extension; and
(c) theterms of the extension.

(4) Subsection (3) does not require any information to be included in
the instrument if disclosure of that information islikely:

(a) to prejudice nationa security (within the meaning of the
National Security Information (Criminal and Civil
Proceedings) Act 2004); or

(b) to be protected by public interest immunity; or

(c) to put at risk ongoing operations by law enforcement
agencies or intelligence agencies; or
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(d) toput at risk the safety of the community, law enforcement
officers or intelligence officers.

(5) The magistrate must:
(a) givetheinvestigating official acopy of the instrument as
soon as practicable after signing it; and
(b) if the instrument was made as aresult of an application made
by telex, fax or other electronic means—inform the
investigating official of the mattersincluded in the
instrument.

Note: See section @23E.

(6) Theinvestigating official must:

(a) assoon as practicable after receiving a copy of the instrument
under paragraph (5)(a), give the person, or hisor her legal
representative, a copy of it; and

(b) if the instrument was made as aresult of an application made
by telex, fax or other electronic means—inform the person,
or hisor her legal representative, of the mattersincluded in
the instrument as soon as practicable after being informed of
them under paragraph (5)(b).

(7) Theinvestigation period may be extended any number of times,
but the total of the periods of extension cannot be more than 20
hours.

Subdivision C—M iscellaneous

@23E Evidentiary provisionsif application made by electronic
means

(1) Thissection appliesif a magistrate has, under paragraph
@23DA(4)(b), @23DD(4)(b) or @23DF(4)(b), informed an
investigating official of mattersincluded in an instrument.

(2) Assoon as practicable after being informed of those matters, the
investigating official must:
(a) complete aform of the instrument and write on it the name of
the magistrate and the particulars given by him or her; and
(b) forward it to the magistrate.

(3) If theform of the instrument completed by the investigating
official does not, in all material respects, accord with the terms of
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the instrument signed by the magistrate, the instrument is taken to
have had no effect.

(4) Inany proceedings, if the instrument signed by the magistrate is
not produced in evidence, the burden lies on the prosecution to
prove that the instrument was made.

17 Paragraph 23XGD(2)(h)
Omit “or 23CA(8)", substitute “or @23DB(9)".

18 Application

(0] Subject to subitem (2), the amendments made by this Schedule apply in
relation to a person who is arrested after the commencement of this
item.

2 If:

(a) aperson has been arrested more than once within any period
of 48 hours; and

(b) thefirst of those arrests was made before the commencement
of thisitem;

the amendments made by this Schedule do not apply in relation to the
person for any later arrest that is made within that 48 hour period.

(©)] However, in relation to afirst arrest, disregard subitem (2) for alater
arrest if:
(a) thelater arrest is for a Commonwealth offence:

(i) that was committed after the end of the person’s period
of detention under Part IC of the Crimes Act 1914 for
thefirst arrest; or

(i) that arosein different circumstancesto thosein which
any Commonwealth offence to which the first arrest
relates arose, and for which new evidence has been
found since thefirst arrest; and

(b) the person’s questioning associated with the later arrest does
not relate to:

(i) aCommonwealth offence to which the first arrest
relates; or

(i) the circumstances in which such an offence was
committed.

4 In thisitem:
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Commonwealth offence has the same meaning asin Part IC of the
Crimes Act 1914.

391



Appendix 1
Draft National Security Legislation Amendment Bill 2009

Schedule 4—Powers to search premises in
relation to terrorism offences

CrimesAct 1914

1 Division 3A of Part IAA (heading)
Repeal the heading, substitute:

Divison 3A—Powersin relation to terrorist acts and
terrorism offences

2 Section 3UB
Before “A police officer”, insert “(1)".

3 At the end of section 3UB
Add:

(2) This section does not limit the operation of section 3UEA.

4 After section 3UE
Insert:

3UEA Searching premises

(1) A police officer may enter premises in accordance with this section
if the police officer suspects, on reasonable grounds, that:

(a) athingison the premisesthat isrelevant to aterrorism
offence, whether or not the offence has occurred; and

(b) itisnecessary to exercise apower under subsection (2) in
order to prevent the thing from being used in connection with
aterrorism offence; and

(c) itisnecessary to exercise the power without the authority of
a search warrant because there is a serious and imminent
threat to aperson’slife, health or safety.

(2) The police officer may:
(a) search the premisesfor the thing; and
(b) seizethething if he or she findsit there.
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(3) If, inthe course of searching for the thing, the police officer finds
another thing that the police officer suspects, on reasonable
grounds, to be relevant to an indictable offence or a summary
offence, the police officer may secure the premises pending the
obtaining of awarrant under Part IAA in relation to the premises.

(4) Premises must not be secured under subsection (3) for longer than
is reasonably necessary to obtain the warrant.

(5) Inthe course of searching for the thing, the police officer may also
seize any other thing if the police officer suspects, on reasonable
grounds, that it is necessary to seizeit:

(a) in order to protect a person’slife, health or safety; and

(b) without the authority of a search warrant because the
circumstances are serious and urgent.

(6) Inexercising powers under this section:

(a) the police officer may use such assistance; and

(b) the police officer, or a person who is also a police officer and
who is assisting the police officer, may use such force against
persons and things; and

(c) apersonwho is not apolice officer and who is assisting the
police officer may use such force against things;

asis necessary and reasonable in the circumstances.

5 Subsections 3UF(1), (4) and (5)
After “section 3UE”, insert “or 3UEA”.
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Schedule 5—Re-entry of premises in
emergency situation

CrimesAct 1914

1 Subsection 3C(1)
Insert:

emergency situation, in relation to the execution of awarrant in
relation to premises, means a situation that the executing officer or
aconstable assisting believes, on reasonable grounds, involves a
serious and imminent threat to a person’slife, health or safety that
requires the executing officer and constables assisting to leave the
premises.

2 Subsections 3E(1) and (2)

Omit “by information on oath”, insert “, by information on oath or
affirmation,”.

3 After paragraph 3J(2)(a)
Insert:

(aa) if thereisan emergency situation, for not more than 12 hours
or such longer period as allowed by an issuing officer under
section 3JA; or

4 After section 3J
Insert:

3JA Extension of timeto re-enter premisesin emergency situations

(1) If:
(a) awarrant in relation to premisesis being executed; and
(b) thereisan emergency situation; and
(c) the executing officer or a constable assisting believes on
reasonabl e grounds that the executing officer and the
constables assisting will not be able to return to the premises
within the 12 hour period mentioned in paragraph 3J(2)(aa);
he or she may apply to an issuing officer for an extension of that
period.
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(2) Before making the application, the executing officer or a constable
assisting must, if it is practicable to do so, give notice to the
occupier of the premises of his or her intention to apply for an
extension.

(3) If an application mentioned in subsection (1) has been made, an
issuing officer may extend the time during which the executing
officer and constables assisting may be away from the premisesif
the issuing officer is satisfied, by information on oath or
affirmation, that there are exceptional circumstances that justify the
extension.

5 Subsection 3L(7)
Omit “theissuing officer”, substitute “an issuing officer”.
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Schedule 6—Amendments relating to bail

CrimesAct 1914

1 After subsection 15AA(3)
Insert:

(3A) Despite any law of the Commonwealth, the Director of Public
Prosecutions or the defendant may appeal against a decision of a
bail authority:

(a) to grant bail to a person charged with or convicted of an
offence covered by subsection (2) on the basis that the bail
authority is satisfied that exceptional circumstances exist; or

(b) torefuseto grant bail to a person charged with or convicted
of an offence covered by subsection (2) on the basis that the

bail authority is not satisfied that exceptional circumstances
exist.

(3B) An appeal under subsection (3A):

(@) may be made to acourt that would ordinarily have
jurisdiction to hear and determine appeals (however
described) from directions, orders or judgments of the bail
authority referred to in subsection (3A), whether the
jurisdictionisin respect of appealsrelating to bail or appeals
relating to other matters; and

(b) isto be made in accordance with the rules or procedures (if
any) applicable under alaw of the Commonwealth, a State or
aTerritory in relation to the exercise of such jurisdiction.

(30) If:
(a) abail authority decides to grant bail to a person charged with
or convicted of an offence covered by subsection (2); and

(b) immediately after the decision is made, the Director of Public
Prosecutions notifies the bail authority that he or she intends
to appeal against the decision under subsection (3A);

the decision to grant bail is stayed with effect from the time of the
notification.

(3D) A stay under subsection (3C) ends:
() when adecision on the appeal is made; or
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(b) when the Director of Public Prosecutions notifies:
(i) the bail authority; or
(ii) if an appeal has already been ingtituted in a court—the
court;
that he or she does not intend to proceed with the appeal; or
(c) 72 hours after the stay comes into effect;
whichever occursfirst.

2 Subsection 15AA(4)

Omit “subsection (1)”, substitute “subsections (1), (3A), (3B), (3C) and
(3D)".

3 Subsection 15AA(4) (note)

Omit “Subsection (1) indirectly affects laws of the States and
Territories because it affects’, substitute “ These provisions indirectly
affect laws of the States and Territories because they affect”.

4 Application
The amendments made by this Schedule apply on and after the
commencement of this Schedule to:
(a) aproceeding relating to bail initiated on or after that
commencement; and
(b) aproceeding relating to bail initiated before commencement,
but only to the parts of the proceeding that occur after that
commencement.
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Schedule 7—Listings under the Charter of the
United Nations Act 1945

Charter of the United Nations Act 1945

1 Subsections 15(1) and (3)
After “satisfied”, insert “ on reasonable grounds’.

2 After section 15
Insert:

15A Duration of listing

(1) A listing under section 15 ceases to have effect on:

(a) if nodeclaration under subsection (2) has been madein
relation to the listing—the third anniversary of the day on
which the listing took effect; or

(b) otherwise—the third anniversary of the making of the most
recent declaration under subsection (2) in relation to the
listing.

(2) The Minister may declare, in writing, that a specified listing under
section 15 continues to have effect.

(3) The Minister must not:

(a) make adeclaration under subsection (2) specifying thelisting
of aperson or entity unlessthe Minister is satisfied on
reasonabl e grounds of the matters prescribed for the purposes
of subsection 15(2); or

(b) make adeclaration under subsection (2) specifying the listing
of an asset, or class of asset, unlessthe Minister is satisfied
on reasonabl e grounds of the matters prescribed for the
purposes of subsection 15(4).

(4) Theregulations may prescribe aform for a declaration under
subsection (2).

(5) A declaration made under subsection (2) isnot alegidative
instrument.

(6) Toavoid doubt, subsection (1) does not prevent:
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(a) therevocation, under section 16, of alisting; or

(b) therevocation of alisting by operation of section 19; or

(c) the making of anew listing that is the same in substance as
another listing (whether the new listing is made or takes
effect before or after the other listing ceases to have effect
because of subsection (1)).

3 Before paragraph 19(3)(a)

Insert:
(aa) alisting ceasing to have effect under section 15A; or

4 Transitional—listings under section 15 of the Charter of the
United Nations Act 1945
A listing that was made under subsection 15(1) or (3) of the Charter of
the United Nations Act 1945 and that wasin force immediately before
the commencement of thisitem has effect, after that commencement, as
if:
(a) it had been made under that subsection as amended by this
Act; and
(b) for the purposes only of section 15A of that Act, it had been
made immediately after that commencement.
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Schedule 8—Amendments relating to the
disclosure of national security
information in criminal and civil
proceedings

Part 1—Amendments

National Security Information (Criminal and Civil
Proceedings) Act 2004

1 Subsection 6(1)
After “defendant”, insert “, the defendant’ slegal representative’.

2 Subsection 6(2)
Omit “take place after the noticeis given”, substitute “occur after the
notice is given (whether or not those parts began before that time)”.
3 Paragraphs 6A(1)(b) and (2)(b)
After “parties to the proceeding”, insert “, the legal representatives of
the parties to the proceeding”.
4 Paragraph 6A(2)(d)
After “Divisions’, insert “1A, 1,”.

5 Subparagraph 6A(2)(e)(ii)
After “Divisions’, insert “1A, 1,”.
6 Subsection 6A(5)

Omit “take place after the noticeis given”, substitute “occur after the
notice is given (whether or not those parts began before that time)”.

7 Section 7
Insert:

court official means an individua who:

(a) isemployed or engaged by a court to perform servicesin the
court in relation to a proceeding in the court; or
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(b) inrelation to afederal criminal proceeding in a court—
supervises the defendant in the court.

8 Section 7
Insert:

national security information means information:
(a) that relates to national security; or
(b) the disclosure of which may affect national security.

9 Paragraph 13(2)(c)
Omit “of personsintended to be called by a party to give evidence”.

10 At the end of section 13
Add:

(3) Toavoid doubt, are-trial, and proceedings relating to the re-trial
(including those mentioned in subsection (2)), are part of the same
criminal proceeding asthetrial.

11 Section 14
Repeal the section, subgtitute:

14 Meaning of federal criminal proceeding

In this Act, federal criminal proceeding means a criminal
proceeding in any court exercising federal jurisdiction, where the
offence or any of the offences concerned are against alaw of the
Commonwealth.

12 Subsection 15(1)

Repeal the subsection, substitute:

(1) InthisAct, defendant, in relation to afederal crimina proceeding,
means a person charged with the offence or offences concerned
(even if the proceeding occurs after any conviction of the person).

13 Paragraph 15A(2)(b)
Omit “of personsintended to be called by a party to give evidence”.

14 At the end of section 15A
Add:
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(3) Toavoid doubt, are-hearing, and proceedings relating to the
re-hearing (including those mentioned in subsection (2)), are part
of the same civil proceeding as the hearing.

15 Paragraphs 16(aa), (ab), (ac), (ad) and (b)
Repeal the paragraphs, substitute:
(b) the person discloses the information in circumstances

specified by the Attorney-Genera in a certificate or advice
given under section 26, 28, 38F or 38H.

16 Section 17
Omit “nationa security information”, substitute “information”.

17 After subsection 19(1)
Insert:

(1A) In addition to the powers of a court under this Act in afedera
crimina proceeding, the court may make such orders as the court
considers appropriate in relation to the disclosure, protection,
storage, handling or destruction, in the proceeding, of national
security information if:

(a) thecourt is satisfied that it isin the interest of national
security to make such orders; and

(b) the orders are not inconsistent with this Act or regulations
made under this Act.

18 After subsection 19(3)
Insert:

(3A) In addition to the powers of a court under thisAct in acivil
proceeding, the court may make such orders as the court considers
appropriate in relation to the disclosure, protection, storage,
handling or destruction, in the proceeding, of national security
information if:

(a) thecourt issatisfied that it isin the interest of national
security to make such orders; and

(b) the orders are not inconsistent with this Act or regulations
made under this Act.

19 Before Division 1 of Part 3
Insert:
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Division 1A—Attorney-General etc. may attend and be
heard at federal criminal proceedings

20A Attorney-General etc. may attend and be heard at federal
criminal proceedings

If, in afederal criminal proceeding, an issue arises relating to the
disclosure, protection, storage, handling or destruction, in the
proceeding, of national security information, then any or all of the
following may attend and be heard at the proceeding:

(a) the Attorney-General;

(b) the Attorney-Genera’slegal representative;

(c) any other representative of the Attorney-General.

Division 1B—Court to consider hearing in camera etc.

20B Court to consider hearingin camera etc.

(1) If, during ahearing in afederal criminal proceeding, an issue arises
relating to the disclosure, protection, storage, handling or
destruction, in the proceeding, of national security information,
then before hearing the issue, the court must consider making an
order under either or both of the following:

(a) subsection 19(1A);
(b) section 93.2 of the Criminal Code.

(2) Subsection (1) does not apply if theissueis the subject of an order
that isin force under section 22.

20 Subsection 21(1)
Repeal the subsection, substitute:

(1) Atany timeduring afederal criminal proceeding, the
Attorney-General, the Attorney-General’s legal representative, the
prosecutor, the defendant or the defendant’ s legal representative
may apply to the court for the court to hold a hearing to consider
issues relating to the disclosure, protection, storage, handling or
destruction, in the proceeding, of national security information,
including:

(a) the making of an arrangement of the kind mentioned in
section 22; and

(b) the giving of a notice under section 24.
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(1A) As soon as possible after making the application, the applicant
must notify each of the following that the application has been
made:

(a) if the applicant isthe Attorney-General or the
Attorney-General’ s legal representative—the prosecutor, the
defendant and the defendant’ s legal representative;

(b) if the applicant isthe prosecutor—the Attorney-General, the
defendant and the defendant’ s legal representative;

(c) if the applicant isthe defendant or the defendant’ s legal
representative—the Attorney-General and the prosecutor.

Note:  The heading to section 21 isreplaced by the heading “National security information
hearings’.

21 Subsection 21(2)
Omit “conference”, substitute “hearing”.

22 Subsection 22(1)
Repeal the subsection, substitute:

(1) Atany timeduring afedera criminal proceeding:
(a) the Attorney-General, on the Commonwealth’s behalf; and
(b) the prosecutor; and

(c) the defendant, or the defendant’ s legal representative on the
defendant’ s behalf;

may agree to an arrangement about the disclosure, protection,
storage, handling or destruction, in the proceeding, of national
security information.

Note:  The heading to section 22 is dtered by omitting “relating to or affecting national
security” and substituting “etc. of national security information”.
23 Paragraph 23(1)(a)

Omit “information that is disclosed, or to be disclosed, to the court”,
substitute “national security information that is disclosed, or to be
disclosed,”.

Note:  The heading to section 23 is altered by omitting “certain” and substituting “national
security”.

24 Subsections 23(2) and (3)
Repeal the subsections, substitute:
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(2) This section does not apply to information that is the subject of an
order that isin force under section 22.

25 Subsection 24(1)
Repeal the subsection, substitute:

(1) If the prosecutor, the defendant or the defendant’ s legal
representative knows or believes that:
(@) heor shewill disclose national security informationina
federal criminal proceeding; or
(b) aperson whom he or sheintendsto call asawitnessina
federal criminal proceeding will disclose national security
information in giving evidence or by the person’s mere
presence; or
(c) on hisor her application, the court has issued a subpoenarto,
or made another order in relation to, another person who,
because of that subpoena or order, is required (other than asa
witness) to disclose national security information in afederal
criminal proceeding;
then he or she must, as soon as practicable, give the
Attorney-General notice in writing of that knowledge or belief.

Note1l:  Failureto give notice as required by this subsection is an offencein
certain circumstances: see section 42.

Note 2: Section 25 deals with the situation where the prosecutor, the defendant
or the defendant’ s legal representative knows or believes that
information that will be disclosed in awitness's answer is national
security information.

When not required to give notice

(1A) However, a person need not give notice about the disclosure of
information under subsection (1) if:
(a) another person has aready given notice about the disclosure
of the information under that subsection; or
(b) the disclosure of theinformation:

(i) isthe subject of a certificate given to the person under
section 26 and the certificate still has effect; or

(i) isthe subject of an order that isin force under
section 22 or 31; or

(c) thedisclosure of the information by the witness to be called:

(i) isthe subject of a certificate given to the person under
section 28 and the certificate still has effect; or
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(i) isthe subject of an order that isin force under
section 22 or 31; or

(d) the Attorney-General has given the person advice about the
disclosure of the information under subsection 26(7) or
28(10).

Note:  The heading to section 24 is replaced by the heading “Notification of expected
disclosure of national security information”.

26 Subsections 24(3) and (4)
Repeal the subsections, substitute:

Informing the court etc. of an expected disclosure

(3) A person who gives notice under subsection (1) must also advise
the following, in writing, that notice has been given to the
Attorney-General:

(a) if the person isthe prosecutor:
(i) thecourt; and
(i) the defendant; and
(iii) the defendant’slegal representative; and
(iv) any other person mentioned in paragraph (1)(b) or (c);
and

(b) if the person is the defendant or the defendant’ s legal
representative:
(i) thecourt; and
(ii) the prosecutor; and
(iii) any other person mentioned in paragraph (1)(b) or (c).
Note: Failure to give advice as required by this subsection is an offencein
certain circumstances: see section 42.

(4) The advice must include adescription of the information, unless
the advice is being given by the defendant or the defendant’ s legal
representative to the prosecutor.

Note: A contravention of this subsection is an offencein certain
circumstances: see section 42.

Adjournment to allow sufficient time for Attorney-General to act
on the notice

(5) On receiving the advice, the court must adjourn so much of the
proceeding asis necessary to ensure that the information is not
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disclosed. The court must continue the adjournment until the
Attorney-General:
(a) givesacopy of acertificate to the court under subsection
26(4) or 28(3); or
(b) gives advice to the court under subsection 26(7) or 28(10)
(which appliesif adecisionis made not to give a certificate).

27 Paragraph 25(1)(b)
Repeal the paragraph, substitute:

(b) the prosecutor, the defendant or the defendant’ s legal
representative knows or believes that information that will be
disclosed in the witness' s answer is national security
information.

28 Subsection 25(2)
Omit “or defendant”, substitute “, the defendant or the defendant’ s legal
representative’.

29 After subsection 25(2)
Insert:

(2A) However, a person need not advise the court under subsection (2)
about the disclosure of information if:
(a) another person has aready advised the court about the
disclosure of the information under that subsection; or
(b) anotice has been given to the Attorney-General under
subsection 24(1) about the disclosure of the information; or
(c) thedisclosure of the information:
(i) isthe subject of a certificate given to the person under
section 26 and the certificate still has effect; or
(i) isthe subject of an order that isin force under
section 22 or 31; or
(d) the Attorney-General has given the person advice about the
disclosure of the information under subsection 26(7).

30 Subsections 25(3), (4), (5), (6) and (7)
Repeal the subsections, substitute:
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©)

(4)

©)

(6)

)

Witness to give written answer

If the court is advised under subsection (2) and the witness would,
apart from this section, be required to answer the question, the
court must order that the witness give the court awritten answer to
the question.

The court must show the written answer to the prosecutor and, if
present, the Attorney-General, the Attorney-General’ s lega
representative and any other representative of the
Attorney-General.

If:

(a) under subsection (4), the Attorney-General’ s representative
(other than the Attorney-Genera’s legal representative) is
shown the written answer; and

(b) he or she knows or believesthat, if the written answer were
to be given in evidence in the proceeding, the information
that would be disclosed in the witness' s answer is national
security information;

then he or she must advise the prosecutor of that knowledge or
belief.

Prosecutor must give notice to Attorney-General etc.

If the prosecutor knows, believes, or is advised under
subsection (5), that, if the written answer wereto be givenin
evidence in the proceeding, the information that would be
disclosed in the witness's answer is national security information,
then the prosecutor must:

(a) advisethe court of that knowledge, belief or advice; and

(b) assoon as practicable, give the Attorney-General noticein
writing of that knowledge, belief or advice.

Note: Failure to advise the court or to notify the Attorney-General is an
offencein certain circumstances. see section 42.

However, the prosecutor need not advise the court or give the
Attorney-General notice about the written answer under
subsection (6) if the information disclosed by the written answer:
(a) isthe subject of acertificate or advice given to the prosecutor
under section 26 and the certificate still has effect; or
(b) isthe subject of an order that isin force under section 22 or
31
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Adjournment to allow sufficient time for Attorney-General to act
on the notice

(8) If the court is advised under subsection (6), it must adjourn so
much of the proceeding as is necessary to ensure that the
information is not disclosed. The court must continue the
adjournment until the Attorney-General:

(8) givesacopy of acertificate to the court under subsection
26(4); or

(b) gives advice to the court under subsection 26(7) (which
appliesif adecision is made not to give a certificate).

31 Subparagraph 26(1)(a)(i)

Omit “or defendant knows or believes that the prosecutor or defendant
or another person”, substitute “, the defendant or the defendant’ s legal
representative knows or believes that he or she, or another person,”.

32 Subparagraph 26(1)(a)(ii)

Omit “or defendant”, substitute “, the defendant, the defendant’ s legal
representative’.

33 Subparagraph 26(1)(a)(iii)
Omit “considers’, substitute “knows, believes or is advised”.

34 Subsection 26(8)
Repeal the subsection, substitute:

Definition of potential discloser

(8) Each of the following personsis apotential discloser of the
information in the proceeding:

(a) in al cases—the prosecutor, the defendant and the
defendant’ slegal representative;

(b) if subparagraph (1)(&)(i) or (ii) applies and the disclosureis
by a person other than the prosecutor, the defendant or the
defendant’ s legal representative—the other person;

(c) if subparagraph (1)(a)(iii) applies—the witness mentioned in
that subparagraph.

35 Subsections 27(1) and (2)
Repeal the subsections, substitute:

409



Appendix 1
Draft National Security Legislation Amendment Bill 2009

Consequences of certificate for pre-trial proceedings

(1) If,inafedera criminal proceeding, the Attorney-General gives a
potential discloser a certificate under section 26 at any time during
apart of the proceeding that occurs before thetrial begins, then the
certificate is conclusive evidence, during that part of the
proceeding and any later part that occurs before the hearing
mentioned in paragraph (3)(a) begins, that disclosure of the
information in the proceeding is likely to prejudice national
security.

36 Subsection 27(3)

Omit “If aproceeding is covered by paragraph 14(a) (about a
proceeding involving atrial) and, under section 26, the
Attorney-General gives a potential discloser a certificate”, substitute “If,
in afederal criminal proceeding, the Attorney-General gives a potential
discloser a certificate under section 26”.

37 Paragraph 27(3)(b)
Omit “24(4) or 25(7)", substitute “24(5) or 25(8)”".

38 Subparagraph 28(1)(a)(i)
Repeal the subparagraph, substitute:

(i) the Attorney-General is notified under section 24 that
the prosecutor, the defendant or the defendant’ s legal
representative knows or believes that a person whom he
or sheintendsto cal asawitnessin afedera crimina
proceeding will disclose information by the person’s
mere presence; or

39 Subparagraph 28(1)(a)(ii)
Omit “or defendant”, substitute “, the defendant or the defendant’ s legal
representative’.

40 Subsection 28(2)

Omit “or defendant” (wherever occurring), substitute “, the defendant or
the defendant’ s legal representative’.

41 Subsection 28(5)

Omit “If the proceeding is covered by paragraph 14(a) (about a
proceeding involving atria), the”, substitute “ The".
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42

43

44

45

46

47

48

49

50

51

52

53

Subsection 28(6)
Repeal the subsection.

Subsections 28(9) and (10)

Omit “or defendant”, substitute “, the defendant or the defendant’ s legal
representative’.

Subsection 29(1)
Omit “25(3),”.
Paragraph 29(2)(f)
Repeal the paragraph, substitute:

(f) the Attorney-General, the Attorney-General’slegal
representative and any other representative of the
Attorney-General; and

Subparagraph 29(5)(c)(iii)
Omit “if section 30 applies—".
Subsection 29(6)
Omit “, if section 30 applies,”.

Subsection 29(7)
Omit “nationa security information”, substitute “information”.

Section 30
Repeal the section.

Paragraphs 31(6)(a) and (b)
Omit “or defendant”, substitute “, the defendant or the defendant’ s legal
representative”.

Paragraph 32(1)(e)
Omit “if section 30 applies—".

Subsection 32(2)
Omit “, if section 30 applies,”.

Subsection 32(3)
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Omit “nationa security information”, substitute “information”.

54 Subsection 37(1)
Omit “, if the Attorney-General is an intervener under section 30,”.

55 Before Division 1 of Part 3A
Insert:

Division 1A—Attorney-General etc. may attend and be
heard at civil proceedings

38AA Attorney-General etc. may attend and be heard at civil
proceedings

If, inacivil proceeding, an issue arises relating to the disclosure,
protection, storage, handling or destruction, in the proceeding, of
national security information, then any or al of the following may
attend and be heard at the proceeding:

(a) the Attorney-General;
(b) the Attorney-Genera’slegal representative;
(c) any other representative of the Attorney-General.

Division 1B—Court to consider hearing in camera etc.

38AB Court to consider hearingin cameraetc.

(2) If, during ahearing in acivil proceeding, an issue arisesrelating to
the disclosure, protection, storage, handling or destruction, in the
proceeding, of national security information, then before hearing
the issue, the court must consider making an order under either or
both of the following:

(8) subsection 19(3A);
(b) section 93.2 of the Criminal Code.

(2) Subsection (1) does not apply if the issue is the subject of an order
that isin force under section 38B.

56 Subsections 38A(1), (2) and (3)
Repeal the subsections, substitute:
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(1) Atany timeduring acivil proceeding, the Attorney Genera, the
Attorney-General’ s legal representative, a party to the proceeding
or aparty’slegal representative may apply to the court for the court
to hold a hearing to consider issues relating to the disclosure,
protection, storage, handling or destruction, in the proceeding, of
national security information, including:

(a) the making of an arrangement of the kind mentioned in
section 38B; and

(b) the giving of anotice under section 38D.

(2) Assoon as possible after making the application, the applicant
must notify each of the following that the application has been
made:

(a) if the applicant isthe Attorney-General or the
Attorney-General’ s legal representative—the parties and the
parties' legal representatives,

(b) if the applicant isaparty or a party’slegal representative—
the Attorney-General, the other parties and the other parties
legal representatives.

Note:  The heading to section 38A isreplaced by the heading “National security information
hearings’.

57 Subsection 38A(4)
Omit “conference”, substitute “hearing”.

58 Subsection 38B(1)
Repeal the subsection, substitute:

(1) Atany timeduring acivil proceeding:
(a) the Attorney-General, on the Commonwealth’'s behalf; and

(b) the parties to the proceeding, or their legal representatives on
their behalf;

may agree to an arrangement about the disclosure, protection,
storage, handling or destruction, in the proceeding, of nationa
security information.

Note:  The heading to section 38B is atered by omitting “relating to or affecting national
security” and substituting “etc. of national security information”.

59 Paragraph 38C(1)(a)

Omit “information that is disclosed, or to be disclosed, to the court”,
substitute “national security information that is disclosed, or to be
disclosed,”.
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Note:  The heading to section 38C is altered by omitting “certain” and substituting “national
security”.

60 Subsections 38C(2) and (3)
Repeal the subsections, substitute:

(2) This section does not apply to information that is the subject of an
order that isin force under section 38B.

61 Subsection 38D(1)
Repeal the subsection, substitute:

(1) If aparty, or thelegal representative of a party, to acivil
proceeding knows or believes that:
(a) heor shewill disclose national security information in the
proceeding; or
(b) aperson whom he or sheintendsto call asawitnessin the
proceeding will disclose national security informationin
giving evidence or by the person’s mere presence; or
(c) on hisor her application, the court hasissued a subpoenarto,
or made another order in relation to, another person who,
because of that subpoena or order, isrequired (other than asa
witness) to disclose national security information in the
proceeding;
then he or she must, as soon as practicable, give the
Attorney-General notice in writing of that knowledge or belief.

Note1l:  Failureto give notice as required by this section is an offencein
certain circumstances: see section 46C.

Note 2: Section 38E deals with the situation where a party, or a party’s legal
representative, knows or believes that information that will be
disclosed in awitness's answer is national security information.

Note:  The heading to section 38D is replaced by the heading “Notification of expected
disclosure of national security information”.
62 Subsection 38D(2)

Omit “ Despite subsection (1), a party need not give the
Attorney-General notice”, substitute “ However, a party or aparty’s
legal representative need not give the Attorney-General notice about the
disclosure of theinformation under subsection (1)”.

63 Before paragraph 38D(2)(a)
Insert:
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(aa) another person has already given notice about the disclosure
of the information under that subsection; or

64 Subparagraphs 38D(2)(a)(i) and (b)(i)
After “party”, insert “or the legal representative’.

65 At the end of subsection 38D(2)
Add:

; or (c) the Attorney-General has given the party or the legal
representative advice about the disclosure of theinformation
under subsection 38F(7) or 38H(9).

66 Subsections 38D(4) and (5)
Repeal the subsections, substitute:

Informing the court etc. of an expected disclosure

(4) A person who gives notice under subsection (1) must also advise,

inwriting:

(a) the court; and

(b) the other parties; and

(c) theother parties legal representatives; and

(d) any other person mentioned in paragraph (1)(b) or (c);
that notice has been given to the Attorney-General. The advice
must include a description of the information.

Note: Failure to give advice as required by this section is an offencein
certain circumstances: see section 46C.

Adjournment to allow sufficient time for Attorney-General to act
on the notice

(5) Onreceiving the advice, the court must adjourn so much of the
proceeding asis necessary to ensure that the information is not
disclosed. The court must continue the adjournment until the
Attorney-General:

(a) givesacopy of acertificate to the court under subsection
38F(5) or 38H(4); or

(b) gives advice to the court under subsection 38F(7) or 38H(9)
(which appliesif adecision is made not to give a certificate).

67 Paragraph 38E(1)(b)
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Repeal the paragraph, substitute:

(b) aparty, or thelegal representative of a party, to the
proceeding knows or believes that information that will be
disclosed in the witness' s answer is national security
information.

68 Subsection 38E(2)
After “party”, insert “or legal representative”.

69 After subsection 38E(2)
Insert:

(2A) However, a person need not advise the court under subsection (2)
about the disclosure of information if:

(a) another person has aready advised the court about the
disclosure of the information under that subsection; or

(b) anotice has been given to the Attorney-General under
subsection 38D(1) about the disclosure of the information; or

(c) thedisclosure of the information:

(i) isthe subject of a certificate given to the person under
section 38F and the certificate still has effect; or

(i) isthe subject of an order that isin force under
section 38B or 38L; or

(d) the Attorney-General has given the person advice about the
disclosure of the information under subsection 38F(7).

70 Subsection 38E(4)

Omit “The court must adjourn the proceeding on receiving the written
answer. However, the court need not adjourn the proceeding”, substitute
“On receiving the written answer, the court must adjourn so much of the
proceeding asis necessary to ensure that the information is not
disclosed. However, the court need not do so”.

71 Subsection 38E(5)

Omit “adjourns the proceeding”, substitute “ adjourns a part of the
proceeding under subsection (4)”.

72 Subsection 38E(6)
Omit “of the proceeding”.

73 Subparagraph 38F(1)(a)(i)
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After “aparty”, insert “, or the legal representative of a party,”.

74 Subparagraph 38F(1)(a)(ii)
After “aparty”, insert “, thelegal representative of a party”.

75 Subsection 38F(9)
Repeal the subsection, substitute:

Definition of potential discloser

(9) Each of the following personsis a potential discloser of the
information in the proceeding:

(@) inall cases—the parties and the parties’ legal representatives;

(b) if subparagraph (1)(a)(i) or (ii) applies and the disclosure is
by a person other than a party or a party’slegal
representative—the other person;

(c) if subparagraph (1)(a)(iii) applies—the witness mentioned in
that subparagraph.

76 Subparagraph 38H(1)(a)(i)
Omit “to acivil proceeding knows or believes that a person whom the
party”, substitute “, or the legal representative of aparty, to acivil
proceeding knows or believes that a person whom the party or legal
representative”.

77 Subparagraph 38H(1)(a)(ii)
After “party”, insert “, or the legal representative of aparty,”.

78 Subsection 38H(2)
Repeal the subsection, substitute:
Attorney-General may give a certificate

(2) The Attorney-General may give a certificate to the relevant party
or legal representative that states that he or she must not call the
person as a witness in the proceeding.

79 Subsection 38H(9)
Omit all the words after “writing,”, substitute:

advise:
(a) therelevant party or legal representative; and
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80

81

82

83

84

85

86

87

88

89

(b) the court;
of hisor her decision.

Paragraph 38I(2)(e)
Repeal the paragraph, substitute:
(e) the Attorney-General, the Attorney-General’slegal

representative and any other representative of the
Attorney-General; and

Subsection 38I(7)
Omit “nationa security information”, substitute “information”.

Section 38K
Repeal the section.

Paragraphs 38L(6)(a) and (b)

After “party”, insert “or legal representative”.
Paragraph 38M(1)(d)

Omit “if section 38K applies—".

Subsection 38M(2)
Omit “If section 38K applies, before’, substitute “Before”.

Subsection 38M(3)
Omit “nationa security information”, substitute “information”.

Subsection 38R(1)

Omit “, or if the Attorney-General is an intervener under section 38K,”,
substitute “or”.

After subsection 39(1)
Insert:

(1A) When considering, for the purposes of subsection (1), whether a
disclosure of the information would be likely to prejudice national
security, the Secretary is to consider the nature of the information
itself, and not the character of the person to whomitisto be
disclosed.

Subsection 39(3)
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After “defendant”, insert “, or the defendant’ s legal representative (on
the defendant’ s behalf),”.

90 After subsection 39A(1)
Insert:

(1A) When considering, for the purposes of subsection (1), whether a
disclosure of the information would be likely to prejudice national
security, the Secretary is to consider the nature of the information
itself, and not the character of the person to whomitisto be
disclosed.

91 Subsection 39A(3)

After “to the proceeding”, insert “, or the party’ s legal representative
(on the party’ s behalf),”.

92 Subsection 40(1)
Repeal the subsection, substitute:

Disclosure where notice given to Attorney-General under
subsection 24(1)

(1) A person commits an offenceif:

(a) the person isthe prosecutor, the defendant or the defendant’ s
legal representative in afederal criminal proceeding; and

(b) the person gives notice to the Attorney-General under
subsection 24(1) about the disclosure of information in the
proceeding; and

(c) section 41 does not apply; and

(d) after giving the notice, the person discloses the information
(whether in the proceeding or otherwise) at any time before
the Attorney-Generd gives the person a certificate under
subsection 26(2) or (3) or advice under subsection 26(7) in
relation to the disclosure of the information; and

(e) the disclosure does not take place in permitted circumstances,
and

(f) thedisclosureislikely to prejudice national security.

Penalty: Imprisonment for 2 years.

419



Appendix 1
Draft National Security Legislation Amendment Bill 2009

Disclosure where advice given under subsection 24(3)

(1A) A person commits an offenceif:

(a) the person isadvised under subsection 24(3) that a notice
about the disclosure of information in afedera criminal
proceeding has been given to the Attorney-General; and

(b) the advice includes a description of the information; and

(c) section 41 does not apply; and

(d) after being advised, the person discloses the information
(whether in the proceeding or otherwise) at any time before
the Attorney-General gives the person a certificate under
subsection 26(2) or (3) or advice under subsection 26(7) in
relation to the disclosure of the information; and

(e) the disclosure does not take place in permitted circumstances,
and

(f) thedisclosureislikely to prejudice national security.

Penalty: Imprisonment for 2 years.

93 Paragraph 40(2)(a)
Omit “or believes’, substitute “, believes or is advised”.

94 Section 41
Repeal the section, subgtitute:

41 Offenceto disclose information before Attorney-General gives
criminal witness exclusion certificate etc. under section 28

A person commits an offenceif:

(a) the person isthe prosecutor, the defendant or the defendant’s
legal representativein afederal criminal proceeding; and

(b) the person natifies the Attorney-General under subsection
24(1) that he or she knows or believes that a person (the
second person) whom he or she intends to call as awitnessin
afederal criminal proceeding will disclose information by the
second person’ s mere presence; and

(c) after giving the notice, the person calls the second person as a
witnessin the proceeding at any time before the
Attorney-General gives the person a certificate under
subsection 28(2) or advice under subsection 28(10) in
relation to the calling of the second person as a witness, and
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(d) the disclosure of the information by the mere presence of the
second person is likely to prejudice national security.

Penalty: Imprisonment for 2 years.

95 Paragraph 42(a)
Omit “or (3)", substitute “, (3) or (4)”.

96 After section 45
Insert:

45A Offenceto contravene regulations

(1) A person commits an offenceif:

(a) regulations made under section 23 require the person to
comply with arequirement relating to the storage, handling
or destruction of national security information; and

(b) the person engages in conduct; and
(c) the conduct results in the requirement being contravened.

Penalty: 6 months imprisonment.
(2) Inthissection:

engage in conduct means:
(a) doanact; or
(b) omit to perform an act.

97 Subsection 46A(1)
Repeal the subsection, substitute:

Disclosure where notice given to Attorney-General under
subsection 38D(1)

(1) A person commits an offence if:
(a) the personisaparty, or alegal representative of a party, to a
civil proceeding; and
(b) the person gives notice to the Attorney-General under
subsection 38D(1) about the disclosure of information in the
proceeding; and
(c) section 46B does not apply; and
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(d) after giving the notice, the person discloses the information
(whether in the proceeding or otherwise) at any time before
the Attorney-General gives the person a certificate under
subsection 38F(2) or (3) or advice under subsection 38F(7) in
relation to the disclosure of the information; and

(e) the disclosure does not take place in permitted circumstances,
and

(f) thedisclosureislikely to prejudice national security.

Penalty: Imprisonment for 2 years.

Disclosure where advice given under subsection 38D(4)

(1A) A person commits an offenceif:

(a) the person isadvised under subsection 38D(4) that a notice
about the disclosure of information in a civil proceeding has
been given to the Attorney-Genera; and

(b) the advice includes a description of the information; and
(c) section 46B does not apply; and

(d) after being advised, the person discloses the information
(whether in the proceeding or otherwise) at any time before
the Attorney-General gives the person a certificate under
subsection 38F(2) or (3) or advice under subsection 38F(7) in
relation to the disclosure of the information; and

(e) the disclosure does not take place in permitted circumstances,
and

(f) thedisclosureislikely to prejudice national security.

Penalty: Imprisonment for 2 years.

98 Sections 46B and 46C
Repeal the sections, substitute:

46B Offenceto disclose infor mation before Attorney-General gives
civil witness exclusion certificate etc. under section 38H

A person commits an offenceif:
(a) thepersonisaparty, or thelegal representative of a party, to
acivil proceeding; and
(b) the person naotifies the Attorney-General under subsection
38D(1) that he or she knows or believes that a person (the
second person) whom he or she intends to call as awitnessin
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the proceeding will disclose information by the second
person’ s mere presence; and

(c) after giving the notice, the person calls the second person as a
witnessin the proceeding at any time before the
Attorney-General gives the person a certificate under
subsection 38H(2) or advice under subsection 38H(9) in
relation to the calling of the second person as a witness, and

(d) the disclosure of the information by the mere presence of the
second person is likely to prejudice nationa security.

Penalty: Imprisonment for 2 years.

46C Offenceto contravene requirement to notify Attorney-General
etc. under sections 38D and 38E

A person commits an offenceif:
(a) the personisaparty, or thelegal representative of a party, to
acivil proceeding; and
(b) the person contravenes subsection 38D(1), (3) or (4) or
38E(2); and
(c) thedisclosure of information mentioned in that subsection is
likely to prejudice national security.
Penalty: Imprisonment for 2 years.

99 After section 46F
Insert:

46FA Offenceto contraveneregulations

(1) A person commits an offenceif:

(a) regulations made under section 38C require the person to
comply with arequirement relating to the storage, handling
or destruction of national security information; and

(b) the person engages in conduct; and
(c) the conduct results in the requirement being contravened.

Penalty: 6 months imprisonment.
(2) Inthissection:

engage in conduct means:
(@) doanact; or
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(b) omit to perform an act.
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Part 2—Application of amendments and saving

100 Application of amendments

@

@

©)

Notice given after commencement

The amendments made by this Schedule (other than items 96 and 99)
apply on and after the commencement of this item to:
(a) afederal criminal proceeding in relation to which ancticeis
given under section 6 of the National Security Information
(Criminal and Civil Proceedings) Act 2004 on or after that
commencement; and
(b) acivil proceeding in relation to which anoticeis given under
section 6A of that Act on or after that commencement;
whether or not the proceeding begins before or after that
commencement.

The amendments made by items 96 and 99 of this Schedule apply on
and after the commencement of those items to:
(a) afederal criminal proceeding in relation to which ancticeis
given under section 6 of the National Security Information
(Criminal and Civil Proceedings) Act 2004 on or after that
commencement; and
(b) acivil proceeding in relation to which anoticeis given under
section 6A of that Act on or after that commencement;
whether or not the proceeding begins before or after that
commencement.

Notice given before commencement

The amendments made by this Schedul e (other than items 96 and 99)
apply on and after the commencement of thisitem to:

(a) afederal crimina proceeding in relation to which anotice
was given under section 6 of the National Security
Information (Criminal and Civil Proceedings) Act 2004
before that commencement; and

(b) acivil proceeding in relation to which anotice was given
under section 6A of that Act before that commencement;
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4

©)

but only to the parts of the proceeding that occur after that
commencement (whether or not those parts began before that
commencement).

The amendments made by items 96 and 99 of this Schedule apply on
and after the commencement of those items to:

(a) afederal crimina proceeding in relation to which anotice
was given under section 6 of the National Security
Information (Criminal and Civil Proceedings) Act 2004
before that commencement; and

(b) acivil proceeding in relation to which anotice was given
under section 6A of that Act before that commencement;

but only to the parts of the proceeding that occur after that
commencement (whether or not those parts began before that
commencement).

If, under section 6 or 6A of the National Security Information (Criminal
and Civil Proceedings) Act 2004, a notice was given before the
commencement of thisitem, then:

(a) any ordersthat were made; and

(b) any certificates, advices or notices that were given;

before that commencement under a provision of that Act continuein
force (and may be dealt with) asif they were made or given under:
(c) inthe case of an order made under subsection 23(2) of that
Act—subsection 19(1A) of that Act as amended by this
Schedule; and
(d) inthe case of an order made under subsection 38C(2) of that
Act—subsection 19(3A) of that Act as amended by this
Schedule; and
(e) in any other case—the provision of that Act as amended by
this Schedule.

101 Saving

Despite the amendments made to sections 23 and 38C of the National
Security Information (Criminal and Civil Proceedings) Act 2004 by this
Schedule, regulations made under those sections and that arein force
immediately before the commencement of thisitem continue in force
(and may be dealt with) after that commencement, asif they were made
under those sections as amended by this Schedule.
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Schedule 9—Consequential amendments
relating to the establishment of the
Parliamentary Joint Committee on Law
Enforcement

Administrative Decisions (Judicial Review) Act 1977

1 After paragraph (db) of Schedule 2
Insert:

(dc) decisions under subsection 8(4) or 9(4) of the Parliamentary
Joint Committee on Law Enforcement Act 2009;

Anti-Money Laundering and Counter-Terrorism Financing
Act 2006

2 Paragraph 128(14)(c)
Omit “the Chair of the Board”, substitute “the Chief Executive Officer”.

3 Paragraph 128(14)(c)

Omit “the Australian Crime Commission under subsection 59(6A) of
the Australian Crime Commission Act 2002", substitute “Law
Enforcement under subsection 8(1) of the Parliamentary Joint
Committee on Law Enforcement Act 2009".

Australian Crime Commission Act 2002

4 Subsection 51(4) (at the end of the definition of relevant
Act)

Add:

; or (d) the Parliamentary Joint Committee on Law Enforcement Act
2009 or regulations under that Act.

5 Part lll
Repeal the Part.

6 Subsections 59(6A), (6B), (6C) and (6D)

427



Appendix 1

Draft National Security Legislation Amendment Bill 2009

Repeal the subsections.

7 Transitional—Committee on the Australian Crime

@

@

©)

4

®)

(6)

)

Commission

Thisitem appliesto the Parliamentary Joint Committee on the
Australian Crime Commission (the Committee) that was in existence
under the Australian Crime Commission Act 2002 immediately before
the commencement of thisitem.

The Committee continues in existence by force of thisitem, after the
commencement of thisitem, as the Parliamentary Joint Committee on
Law Enforcement under the Parliamentary Joint Committee on Law
Enforcement Act 2009.

A person who held office as a member of the Committee immediately
before the commencement of thisitem is taken to have been appointed,
immediately after that commencement, as a member of the
Parliamentary Joint Committee on Law Enforcement.

The person who held office as Chair of the Committee immediately
before the commencement of thisitem is taken to have been el ected,
immediately after that commencement, as Chair of the Parliamentary
Joint Committee on Law Enforcement.

If the Committee was conducting a review immediately before
commencement:
(@) the Parliamentary Joint Committee on Law Enforcement may
continue the review after that commencement; and
(b) anything done for the purposes of the review before
commencement is taken to have been done for the purposes
of the review as continued in accordance with thisitem.

Section 10 of the Parliamentary Joint Committee on Law Enforcement
Act 2009 does not apply in relation to the year ending on 31 December
2009 if, in that year, the Ombudsman has provided to the Committee a
briefing under subsection 55AA (1) of the Australian Crime
Commission Act 2002 asin force immediately before the
commencement of thisitem.

For the avoidance of doubt, subitem (6) does not prevent the
Ombudsman from providing a briefing to the Parliamentary Joint
Committee on Law Enforcement about the involvement of the
Australian Crime Commission or the Australian Federal Police in
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controlled operations under Part IAB of the Crimes Act 1914 during the
year ending on 31 December 2009.

Australian Federal Police Act 1979

8 After paragraph 60A(2)(e)
Insert:

(ea) the purposes of the Parliamentary Joint Committee on Law
Enforcement Act 2009 or regulations under that Act; or

9 Paragraph 60A(2)(f)
Omit “(d) and (€)", substitute “(d), (€) and (ea)”.
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Appendix 2: Draft Parliamentary Joint
Committee on Law Enforcement Bill 2009

2008-2009

The Parliament of the
Commonwealth of Australia

HOUSE OF REPRESENTATIVES/THE SENATE

EXPOSURE DRAFT

Parliamentary Joint Committee on Law
Enforcement Bill 2009

No. ,2009

(Attorney-General)

A Bill for an Act to establish a Parliamentary Joint
Committee on Law Enforcement, and for related
pur poses
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A Bill for an Act to establish a Parliamentary Joint
Committee on Law Enforcement, and for related
pur poses

The Parliament of Australia enacts:
Part 1—Preliminary

1 Short title

This Act may be cited as the Parliamentary Joint Committee on
Law Enforcement Act 2009.
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Preliminary Part 1

Section 2

2 Commencement

This Act commences on the day after it receives the Royal Assent.

3 Definitions

In this Act:

ACC means the Australian Crime Commission established by
section 7 of the Australian Crime Commission Act 2002.

ACC operation/investigation has the same meaning asin the
Australian Crime Commission Act 2002.

AFP means the Australian Federal Police.

AFP conduct or practicesissue has the same meaning asin the
Australian Federal Police Act 1979.

CEO of the ACC means the Chief Executive Officer of the ACC.

intelligence operation has the same meaning as in the Australian
Crime Commission Act 2002.

law enforcement agency means:
(a) the ACC; or
(b) the AFP; or
(c) aPoalice Force of a State; or

(d) any other authority or person responsible for the enforcement
of the laws of the Commonwealth or of the States.

member means a member of the Committee.

member of the Australian Federal Police has the same meaning as
in the Australian Federal Police Act 1979.

member of the staff of the ACC has the same meaning asin the
Australian Crime Commission Act 2002.

relevant criminal activity has the same meaning asin the
Australian Crime Commission Act 2002.
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Preliminary Part 1

Section 3

sensitive information means information that, if disclosed:
(a) could prgjudice:
(i) the security, defence or international relations of
Australia; or
(ii) relations between the Commonwealth Government and
the Government of a State or between the Government
of a State and the Government of another State; or
(b) would disclose:
(i) deliberations or decisions of the Cabinet, or of a
Committee of the Cabinet, of the Commonwealth or of a
State; or
(i) deliberations or decisions of the Australian Capital
Territory Executive or of acommittee of that Executive;
or
(iii) deliberations or advice of the Federal Executive Council
or the Executive Council of a State or the Northern
Territory; or
(c) could reveal, or enable a person to ascertain, the existence or
identity of a confidential source of information in relation to:
(i) the enforcement of the criminal law of the
Commonwealth, a State or Territory or aforeign
country; or
(if) aninvestigation relating to misconduct or aleged
misconduct by a member of the Australian Federal
Police; or
(i) aninvegtigation relating to misconduct or alleged
misconduct by a member of the staff of the ACC; or
(iv) aninvestigation into an AFP conduct or practices issue;
or
(v) an ACC operation/investigation (including an ACC
operation/investigation that has been concluded); or
(d) could endanger aperson’slifeor physica safety; or
(e) could prejudice the protection of public safety; or
(f) could prejudicethefair trial of aperson or the impartia
adjudication of a matter; or
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Preliminary Part 1

Section 4

(g) could prejudice the proper enforcement of the law or the
operations of law enforcement agencies; or

(h) could prejudice a person’ s reputation; or

(i) would disclose information the disclosure of whichis
prohibited (absolutely or subject to qualifications) by or
under another law of the Commonwealth; or

(i) would unreasonably disclose personal information (within
the meaning of the Privacy Act 1988); or

(k) would unreasonably disclose confidential commercial
information.

State includes the Australian Capital Territory and the Northern
Territory.

the Committee means the Parliamentary Joint Committee on Law
Enforcement for the time being constituted under this Act.

4 Extension to external Territories

This Act extends to every external Territory.
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Joint Parliamentary Committee on Law Enforcement Part 2

Section 5

Part 2—Joint Parliamentary Committee on Law
Enforcement

5 Joint Parliamentary Committee on Law Enforcement

(1) Assoon as practicable after the commencement of the first session
of each Parliament, ajoint committee of members of the
Parliament, to be known as the Parliamentary Joint Committee on
Law Enforcement, is to be appointed according to the practice of
the Parliament with reference to the appointment of membersto
serve on joint select committees of both Houses of the Parliament.

(2) The Committeeisto consist of 10 members, namely, 5 members of
the Senate appointed by the Senate, and 5 members of the House of
Representatives appointed by that House.

(3) A member of the Parliament is not eligible for appointment as a
member of the Committeeif he or sheis:

(@ aMinister; or
(b) the President of the Senate; or
(c) the Speaker of the House of Representatives; or

(d) the Deputy-President and Chair of Committees of the Senate
or the Chair of Committees of the House of Representatives.

(4) A member ceasesto hold office:

() when the House of Representatives expires by effluxion of
time or is dissolved; or

(b) if he or she becomes the holder of an office specified in any
of the paragraphs of subsection (3); or

(c) if he or she ceasesto be amember of the House of the
Parliament by which he or she was appointed; or

(d) if he or sheresigns his or her office as provided by
subsection (5) or (6).
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Joint Parliamentary Committee on Law Enforcement Part 2

Section 6

(5) A member appointed by the Senate may resign his or her office by
writing signed by him or her and delivered to the President of the
Senate.

(6) A member appointed by the House of Representatives may resign
his or her office by writing signed by him or her and delivered to
the Speaker of that House.

(7) Either House of the Parliament may appoint one of its membersto
fill avacancy amongst the members of the Committee appointed
by that House.

6 Powersand proceedings of the Committee

All matters relating to the powers and proceedings of the
Committee are to be determined by resolution of both Houses of
the Parliament.

7 Functions of the Committee

(1) The Committee has the following functions:

(a) to monitor and to review the performance by the ACC of its
functions;

(b) to report to both Houses of the Parliament, with such
comments as it thinks fit, upon any matter appertaining to the
ACC or connected with the performance of its functions to
which, in the opinion of the Committee, the attention of the
Parliament should be directed;

(c) to examine each annual report on the ACC and report to the
Parliament on any matter appearing in, or arising out of, any
such annual report;

(d) to monitor and to review the performance by the AFP of its
functions;

(e) to report to both Houses of the Parliament, with such
comments as it thinks fit, upon any matter appertaining to the
AFP or connected with the performance of its functions to
which, in the opinion of the Committee, the attention of the
Parliament should be directed;



© 0 N O O~ WNPE

=
» o

B
w N

B
[N

16
17
18
19
20
21
22
23
24
25
26
27
28
29

30
31

32
33

Appendix 2
Draft Parliamentary Joint Committee on Law Enforcement Bill 2009

Joint Parliamentary Committee on Law Enforcement Part 2

Section 7

(f) to examine each annual report on the AFP and report to the
Parliament on any matter appearing in, or arising out of, any
such annual report;

(g) to examine trends and changesin criminal activities,
practices and methods and report to both Houses of the
Parliament any change which the Committee thinks desirable
to the functions, structure, powers and procedures of the
ACC or the AFP;

(h) toinquireinto any question in connection with its duties
which isreferred to it by either House of the Parliament, and
to report to that House upon that question.

Note 1: For the functions of the ACC, see section 7A of the Australian Crime
Commission Act 2002.

Note 2: For the functions of the AFP, see section 8 of the Australian Federal
Police Act 1979.

(2) Thefunctions of the Committee do not include:

(a) undertaking an intelligence operation or investigating a
matter relating to arelevant criminal activity; or

(b) reconsidering the findings of the ACC inrelationto a
particular ACC operation/investigation (including an ACC
operation/investigation that has been concluded); or

(c) reviewing sensitive operational information or operational
methods available to the ACC or the AFP; or

(d) reviewing particular operations or investigations that have
been, are being or are proposed to be undertaken by the ACC
or the AFP; or

(e) reviewing information provided by, or by an agency of, a
foreign government where that government does not consent
to the disclosure of the information; or

(f) conducting inquiriesinto individual complaints about the
activities of the ACC or the AFP.

(3) Toavoid doubt, the Committee may examine, and report to both
Houses of the Parliament on, information given to it under
section 8 or 9.
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Joint Parliamentary Committee on Law Enforcement Part 2

Section 8

8 Disclosureto Committee by CEO of the ACC

(1) Subject to subsection (2), the CEO of the ACC:

(8 must comply with arequest by the Committee to give the
Committee information in relation to an ACC
operation/investigation (including an ACC
operation/investigation that has been concluded); and

(b) must when requested by the Committee, and may at such
other times as the CEO thinks appropriate, inform the
Committee concerning the general performance of the ACC's
functions.

(2) The CEO of the ACC may decide not to comply with the request if
the CEO is satisfied that:
(8 theinformation is sensitive information; and
(b) the public interest that would be served by giving the
information to the Committee is outweighed by the
prejudicial conseguences that might result from giving the
information to the Committee.

(3) If the CEO of the ACC does not give information to the Committee
because of subsection (2), the Committee may refer the request to
the Minister responsible for the ACC.

(4) If the Committee refers the request to the Minister responsible for
the ACC, the Minister responsible for the ACC:
(@) must determine in writing whether:
(i) theinformation is sensitive information; and
(if) if itis, whether the public interest that would be served
by giving the information to the Committeeis
outweighed by the prejudicial consequences that might
result from giving the information to the Committee;
and
(b) must provide copies of that determination to the CEO of the
ACC and the Committee.

(5) The Minister responsible for the ACC is not required to disclose
his or her reasons for making a determination under subsection (4).
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(6) A determination made by the Minister responsible for the ACC
under subsection (4) is not alegidative instrument.

9 Disclosureto Committee by Commissioner of the AFP

(1) Subject to subsection (2), the Commissioner of the AFP:

(@) must comply with arequest by the Committee to give the
Committee information in relation to an investigation that the
AFP has conducted or is conducting; and

(b) must when requested by the Committee, and may at such
other times as the Commissioner thinks appropriate, inform
the Committee concerning the general performance of the
AFP sfunctions.

(2) The Commissioner of the AFP may decide not to comply with the
reguest if the Commissioner is satisfied that:
(a) theinformation is sensitive information; and
(b) the public interest that would be served by giving the
information to the Committee is outweighed by the
prejudicial conseguences that might result from giving the
information to the Committee.

(3) If the Commissioner of the AFP does not give information to the
Committee because of subsection (2), the Committee may refer the
reguest to the Minister responsible for the AFP.

(4) If the Committee refers the request to the Minister responsible for
the AFP, the Minister responsible for the AFP:
(a8 must determine in writing whether:
(i) theinformation is sensitive information; and
(it) if itis, whether the public interest that would be served
by giving the information to the Committeeis
outweighed by the prejudicial consequences that might
result from giving the information to the Committee;
and
(b) must provide copies of that determination to the
Commissioner of the AFP and the Committee,
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(5) The Minister responsible for the AFP is not required to disclose his
or her reasons for making a determination under subsection (4).

(6) A determination made by the Minister responsible for the AFP
under subsection (4) is not alegidative instrument.

10 Ombudsman to brief Committee about controlled operations

(1) At least oncein each calendar year the Ombudsman must provide a
briefing to the Committee about the involvement of the ACC and
the AFP in controlled operations under Part IAB of the Crimes Act
1914 during the preceding 12 months.

(2) For the purposes of receiving a briefing from the Ombudsman
under subsection (1), the Committee must meet in private.
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Part 3—Miscellaneous

11 Regulations

The Governor-General may make regul ations prescribing matters:
(a) required or permitted by this Act to be prescribed; or
(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.






